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A critical analysis of the Judgement in Wessels v De Jager1 regarding the 
vesting of rights, upon the deceased’s death in a beneficiary, together with a 
critical discussion of the Court’s dictum that, from its analysis, it follows that 
Kellerman v Van Vuuren2 was decided correctly. 

Introduction: 
In the paragraphs below a critical analysis of the Judgement in Wessels v De Jager3 

follows, specifically discussing the vesting of rights upon a beneficiary, together with 

the court in supra’s dictum, that it follows the Kellerman v Van Vuuren judgement. 

The discussing below refers to various opinions of scholars and the writers thereof 

opinion.  

A.  Short set out of facts of the circumstances regarding the Wessels v De 
Jager case and the facts relating to the Kellermen v Van Vuuren case 
together with the respective Judgements and the reasons therefore. 

Wessels v De Jager 2000 (4) SA 924 (SCA) 
 

 The facts: 

The beneficiary was insolvent at the time of death of the testatrix. The 
beneficiary repudiated the bequest made to him. An application was brought 
to set aside the said repudiation. 

Judgement: 
 

Application dismissed with costs. 

 

The Court confirms that a beneficiary does not obtain a vested right (dies 

cedit- moment of vesting does not take place) upon death of a testator. A 

beneficiary only obtains a competence to adiate or repudiate a bequest. 

Once an heir/ beneficiary adiates moment of vesting takes place. 

 

“ (4) Die appellant het geredelik toegegee dat indien sy betoog op vaste rots 

gebou is, die “reg” om gedurende insolvensie ‘n skenkingsaanbod te aanvaar, 
                                                             
1 Wessels v De Jager 2000 (4) SA 924 (SCA) wrt. 
2 Kellerman v Van Vuuren 1994 (4) SA 336 (T). 
3 Wessels supra n1. 



ook ‘n “reg” is wat in die kurator setel. ‘n Reg in regsterminologiese taal kan 

egter nie in die abstrak bestaan nie. Dit is maar een pool van ‘n verbintenis 

waarvan die ander ‘n verpligting is, o.a. weens ‘n kontraktuele band. As 

bogenoemde aanbod aan die insolvent gemaak word, verkry hy ‘n 

bevoegdheid om dit aan te neem. Tot dan rus daar geen verpligting op die 

aanbieder nie. Trouens, behalwe in die oneigentlike geval van ‘n opsie, kan 

hy die aanbod te eniger tyd voor aanname herroep. Dus, die insolvent verkry 

slegs ‘n bevoegdheid, in teenstelling tot ‘n reg, om die aanbod voor 

herroeping daarvan te aanvaar”4 

 

Van Heerden JA furthermore confirms that he agrees with the Kellerman and 

Klerck Schärges v Lee (1995) Judgements and that the Boland Bank Bpk v 

Du Plessis (1995) case judgement is incorrect. 

 

Kellerman v Van Vuuren 1994 (4) SA 336 (T) 
 
Facts: 
 
The beneficiary/ heir repudiated a bequest a week before he was 

sequestrated. An application was brought by the curators of the insolvents 

estate to set aside the repudiation. 

 
Judgement: 
 
The application was dismissed. 

 

Goldblatt J refers to the question before court and the reason for the 

judgement in supra were as follows: 

 

1. Did the repudiation of a bequest constitute the disposition of a right to 

property that can be set aside in terms of Section 26 of the Insolvency Act 

(Act 15 of 1936) 

                                                             
4 Ibid. 



The court refers to the judgement in Van Schoor’s trustees v Executors of 

Mullers5 and specifically to VOET 42.8.16 Chapter 16 (Gane’’s Translation), 

whereas repudiation does not fall under the term “alienation made to defraud 

creditors”. 

“Thus, although a legacy is retrospectively the property of the legatee unless it 

is rejected, still when it is rejected it is clear that retrospectively it never 

belonged to him”  

Therefore, vesting of rights take place on date of death of deceased however 

when one repudiates it is as if it never belonged to the nominated beneficiary. 

In Klerck and Schärges v Lee6 the facts were similar to the Kellerman case 

and the court followed the decision of the Kellerman case.7 

B. The differences between the Kellerman and Wessels cases:  
 

Kellerman v Van Vuuren: The heir/ beneficiary was on the brink of 

sequestration. The court confirmed that vesting of rights take place upon the 

death of the deceased however if an heir/ beneficiary/ legatee repudiates-

retrospectively it is as if it never belonged to him. 

Wessels v De Jager: The heir was insolvent (sequestrated). The court 

confirmed that an heir/ beneficiary/ legatee has a competence to adiate 

(accept) or repudiate a bequest. 

 

The court in Wessels V De Jager refers to the judgement in the Kellerman v 

Van Vuuren matter and also the Klerck and Schärges v Lee matter however, 

in the Wessels matter the court confirms that an heir only has a competence 

to accept or reject a bequest. Vesting of a right to claim therefore does not 

take place. In the Kellerman case, however, it is found that vesting (dies cedit) 

takes place, but if one repudiates, it is as if it never belonged to him. 

Therefore the decision in Wessels v De Jager,  that the repudiation is not a 

                                                             
5 Van Schoor’s trustees v Executors of Mullers  (1858) 3 Searle 131. 
6 Klerck and Schärges v Lee  1995 SA 340. 
7 Kellerman supra n2. 



disposition without value, and that it cannot be set aside in terms of Section 

26 of the Insolvency Act 26 of 1936 may have a similar end result, but the 

reasoning behind it is different specifically relating to the vesting of rights.  

 

C.  The opinions of various scholars relating to the vesting of rights, dies cedit 
and the capacity of an heir/ beneficiary/ legatee to adiate or repudiate a 
bequest/ legacy and or benefit where the estate of the 
heir/beneficiary/legatee is on the brink of insolvency alternatively already 
sequestrated. 

 

Corbet states that if the estate of a beneficiary is sequestrated before adiation or 

repudiation has taken place the right of election passes to the trustee and that the 

same applies when an inheritance becomes due after the beneficiary’s estate has 

been sequestered.8 

Sonnekus is not in agreement with the decision made in the Wessels matter and 

stated that delatio takes place upon the death of the deceased and that dies cedit 

usually takes place in that moment.9 The vesting of rights take place ex lege and 

that formal adiation is not a prerequisite, however, as in the Kellerman matter 

repudiation is a resolutive condition and therefore the vested right is cancelled 

retroactively. He furthermore states that an insolvent person has limited 

contractual capacity and therefore cannot repudiate as it has the effect of 

disposal.  

Jamneck, in contrast with Sonnekus, is of the opinion that an insolvent has 

limited legal capacity and the insolvent retains the right to either accept or reject 

an inheritance/ bequest/ legacy/ benefit and that this right does not pass to his or 

her trustees.10 

 

Evans determines that the personal right of a beneficiary to claim the transfer or 

delivery of a benefit only takes place “once the heir has been definitely identified 

                                                             
8 Corbett et al The Law of Succession in South Africa (2001) Chapter x11 18 -19. 
9 Sonnekus Delatio en Fallacia in die Hoogste Hof 2000 TSAR 793. 
10 Jamneck. Rautenbach, Palaker, Van der Linde, Wood-Bodley The Law of Succession. 



through his acceptance of the inheritance, and with it the personal right to claim 

it”. He confirms that a person cannot be forced to accept an inheritance.11 

He furthermore states that if the vesting of rights takes place at the death of a 

testator/testatrix that it merely a competence as a category of a right or a 

personal right that vests in the heir. He is of the opinion that the heir does not 

receive vested rights in the dominium of movable or immovable assets and 

therefore the heir cannot repudiate.  

Evans furthermore confirms that if a person renunciates a legal right to claim, 

when they repudiate it, in fact will be deemed a disposition in terms of Section 

2612. He however states that a court may be right in a decision that an heir 

merely obtains a competence to adiate or repudiate and not a legal right to claim. 

He is of opinion that the judgement in Wessels created certainty that an heir has 

a competency to adiate or repudiate and that it will lead to a vested right (a legal 

right to claim). Once an heir has adiated the heir receives a vested right (legal 

claim) to exercise it on a future date13.  

Evans stated the following:   

“It would therefore appear that what vests at death is either, as the court said 

in Wessels, a mere competence to acquire rights or, alternatively, it must be a 

conditional right, as suggested in the Boland Bank case14. This competence 

must be exercised, or the condition must be fulfilled, before the rights of the 

heir towards the executor can come into existence or become complete.”15 

Stander discusses in detail various sections of the Insolvency Act (26 of 1936), 

the origins of the law of succession, specifically relating to the vesting of rights, 

insolvent beneficiaries and the repudiation of bequest. She makes an in-depth 

analysis of the case law supra, with reference to various schools of thoughts of 

many scholars. Her summary reads as follows: 

“Dit is gevolglik die slotsom dat die regsposisie soos volg geïnterpreteer 

behoort te word: By die dood van die erflater kry die erfgenaam die 
                                                             
11 Evans 2002 701 2009 226. 
12 Act 26 of 1936. 
13 Evans supra n11. 
14 Boland Bank Ltd. v Pienaar and Another (356/86) [1988] ZASCA 50. 
15 Ibid. 



bevoegdheid om te besluit of hy die erfenis wil adieer of repudieer. Adiasie 

vind nie outomaties plaas nie, maar verg ŉ daadwerklike besluit van 

aanvaarding, hetsy uitdruklik of by implikasie. ŉ Erfgenaam kan ook nie 

gedwing word om te adieer nie. Voor adiasie is daar niks wat die 

erfgenaam/skuldenaar kan afstaan nie. Hy moet tog eers ŉ reg/goed hê voor 

hy dit kan afstaan. Indien die erfgenaam wel adieer, kry hy ŉ “legal claim” om 

die erfenis in ŉ latere stadium van die eksekuteur te eis of te vorder. Sodra 

die erfgenaam se reg om die erfenis te eis met dies venit afdwingbaar word, 

sal die erfenis self (ŉ) bate(s) in die boedel van die erfgenaam wees. Hierdie 

interpretasie is ook op een lyn met die beslissing in die Van Schoor’s 

Trustees-saak wat reeds in 1858 beslis is. Die onsekerheid wat egter tans oor 

hierdie hele aangeleentheid bestaan, noop ŉ aanbeveling dat die 

Insolvensiewet sodanig gewysig word dat ŉ repudiëring van ŉ erfenis voor 

sekwestrasie nie as ŉ vervreemding geklassifiseer word nie. ”.16 

 

D. The Writers school of thought:  
 

The Judgement in the Wessels case makes it clear that a nominated beneficiary/ 

heir/ legatee has competence to adiate or repudiate and that such a beneficiary 

only obtains a legal right to claim once adiation has taken place. As from the 

opinions of various scholars supra, a competence to adiate or repudiate is not a 

vested right and therefore repudiations of a bequest is not a disposition of an asset 

without compensation. This is also confirmed by the case law above. Whether one, 

as a legal practitioner /scholar/expert, agree with the judgement, it is the case law 

and precedence on which future matters will be adjudicated. If one accepts that a 

beneficiary/heir/legatee has a competence to adiate or redupiate, and that vesting 

of a right to claim only takes place once a beneficiary has adiated, whereas the 

beneficiary has a right to claim from the executor on a future date (when the estate 

is in a position to distribute) the question remains if a beneficiary has the legal 

capacity to act on such a competence to adiate or repudiate? Does the limited 

                                                             
16 Stander supra n14. 



legal capacity of an insolvent beneficiary allow the last mentioned to exercise the 

election to repudiate a bequest? 

Writer hereof is in agreement with Corbet17 and Sonnekus18 in the sense that an 

insolvent person has limited contractual and legal capacity and that if the estate of 

an heir is sequestrated before the heir has adiated or repudiated, or if the estate 

of the heir is sequestered before the beneficiary has accepted or rejected the 

bequest, the right of election passes to the trustees of such an insolvent person. 

 

It is therefore of utmost importance that an insolvency clause be created when a 

will is drafted whereas any nominated beneficiary/ heir/ legatee will not be in a 

position to receive any benefit should they be insolvent. By the inclusion of such a 

clause the testator/ testatrix will have peace of mind in knowing that a bequest will 

never form part of an insolvent beneficiary’s estate. Furthermore is will prevent 

future uncertainty with regards to the administration of the deceased’s estate and 

prevent legal action by the curators or trustees of the insolvent beneficiary.  

 

GERZAN RIENE ROBINSON 

ATTORNEY, NOTARY PUBLIC, CONVEYANCER 
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