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Chapter 1: Introduction and background to study  

1 1 Introduction 

 

The positive law which has developed over the past two decades1  relating to the right 

of intestacy and who qualifies to inherit as an intestate heir, has created a deadlock 

with regards to heterosexual life partners and the fact that they do not qualify as mutual 

intestate heirs of their deceased partners’ estate. Compared to their same-sex life 

partner counterparts, who indeed qualify as intestate heirs of their deceased partner’s 

estate, heterosexual life partners are mostly left out in the cold.2 

In the dissertation a brief overview of the developments regarding the positive law 

specifically relating to intestate succession is discussed. The deadlock that was 

consequently created and the importance of addressing the legal position that possibly 

constitutes unfair discrimination which affects heterosexual life partners, is analysed.3 

Possible remedies will be discussed based on academic opinions, hypotheses by 

scholars and research conducted by the South African Law Reform Commission, 

which resulted in a draft bill, named the Domestic Partnership Bill,4 relating to domestic 

partnerships. 

The Intestate Succession Act5 and the Maintenance of the Surviving Spouses Act6, 

have post-1994 been constitutionally challenged.7 Currently our law, differentiates 

between same-sex surviving life partners and heterosexual life partners. Before the 

enactment of the Civil Union Act,8 the judiciary’s contribution relating to the extension 

of certain rights associated only with civil marriages was a necessity to rectify the 

 
1 Legislation, case law and other institutions. Refer to Volks v Robinson 2005 5 BCLR 446 (CC); Gory 
v Kolver 2007 4 SA 97 (CC); Laubscher v Duplan 2 SA 264 (CC); Civil Union Act 17 of 2006. 
2 Gory v Kolver 2007 4 SA 97 (CC); Laubscher v Duplan 2 SA 264 (CC) and the Civil Union Act 17 of 
2006;  Smith “Intestate succession and surviving heterosexual life partners: Using the jurist’s 
“laboratory” to resolve the ostensible impasse that exists after Volks v Robinson” 2016 SALJ 284. 
3 Smith ‘The dissolution of a life or domestic partnership’ Heaton J (ed) The law of Divorce and 
Dissolution of Life Partnerships in South Africa (2014) 405. 
4 Domestic Partnership Bill 36 of 2008. 
5 81 of 1987. 
6 27 of 1990. 
7 The Acts respectively, have been challenged judicially and legislation has been enacted and amended 
in an attempt to ensure that these Acts are in par with the fundamental values enshrined in the 
Constitution of the Republic of South Africa, 1996. Daniels v Campbell 2004 5 SA 331 (CC); Hassam v 
Jacobs 2009 5 SA 572 (CC); Govender v Ragavayah 2009 3 SA 178 (D); Volks v Robinson 2005 5 
BCLR 446 (CC); Gory v Kolver 2007 4 SA 97 (CC) stated; Laubscher v Duplan 2 SA 264 (CC); Civil 
Union Act 17 of 2006. 
8 17 of 2006. 
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unjust position of same-sex life partners who could not conclude a civil marriage.9 

Spousal benefits such as the right to inherit on intestacy that were withheld from same-

sex life partners constituted unfair discrimination.10 

The significance and urgency for reform with regards to intestate succession and 

heterosexual life partnerships will be emphasised. In this dissertation it will be argued 

that the legal rights afforded to certain permanent relationships, by the courts and 

legislature, which were previously only reserved for civil marriages, and which is 

currently withheld from heterosexual permanent life partnerships, has resulted in the 

infringement of person’s constitutional rights. 

A solution is that persons in permanent life-partnerships should draft and execute a 

valid will to ensure that their life partner is a beneficiary to their estate.11 Although the 

focus of this mini-dissertation relates to the unfair discrimination that has been created 

by the current legal position, it is important to take the reality relating to life partnerships 

and intestate succession in South Africa into consideration. Surveys indicate that more 

than 75% of South Africans die intestate.12 In South Africa there is a lower rate of 

marriages being concluded and a higher rate of extra marital child-bearing in 

comparison with other countries.13 A legally recognised marriage is no longer the 

exclusive form of a relationship that qualifies for a right to intestate succession. The 

right to inherit on intestacy, which was previously reserved only for surviving spouses 

to a monogamous civil marriage is no longer exclusively attached to a civil marriage 

 
9 The right to inherit on intestacy in terms of the Intestate Succession Act 81 of 1987 came into force in 
1988 and only surviving spouses to a civil marriage concluded in terms of the Marriage Act 25 of 1961 
had a right to inherit as an intestate heir of their deceased spouse’s estate; In National Coalition for Gay 
and Lesbian Equality v Minister of Justice 1999 1 SA 6 (CC)  the court remarks “[129] At the heart of 
equality jurisprudence is the rescuing of people from a caste-like status and putting an end to their being 
treated as lesser human beings because they belong to a particular group. The indignity and 
subordinate status may flow from institutionally imposed exclusion from the mainstream of society or 
else from powerlessness within the mainstream; they may also be derived from the location of difference 
as a problematic form of deviance in the disadvantaged group itself, as happens in the case of the 
disabled. In the case of gays it comes from compulsion to deny a closely held personal characteristic. 
To penalise people for being what they are is profoundly disrespectful of the human personality and 
violatory of equality.” (footnotes omitted). 
10 National Coalition for Gay and Lesbian Equality v Minister of Justice 1999 1 SA 6 (CC); Gory v Kolver 
2007 4 SA 97 (CC). 
11 This is a simple solution in theory. The reality however is that the majority of people who live in South 
Africa do not have a valid will. 
12 Fiduciary Institute of South Africa. Available on http://www.fidsa.org.za/news-safm–6-november–
2012-75-of-south-africans-die-without-a-will/ accessed on 9 April 2019.  
13 Paixão v Road Accident Fund 2012 6 SA 337 (HHA) par 31. 
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in terms of the Marriage Act,14 but now extends to most permanent relationships.15 

The extension of the spousal benefits of intestate succession to persons in religious 

partnerships/unions was achieved by judicial intervention.16 

Statistics South Africa published the 2011 General Household Survey and revealed 

that more than 3 million persons in South Africa live together in domestic 

partnerships.17 Statistics South Africa published the 2018 General Household Survey 

and revealed that the general population between the ages of 18-34 are single and 

that more people in this age group live together in a permanent life partnership in 

comparison with the percentage of people that are legally married.18 The nuclear 

family, which refers to the traditional family, consist of a father, mother and their 

biological children.19 The traditional family is no longer deemed the only recognised 

family form in the ever changing contemporary society.20 The concept of “family” is 

universally recognised as an institution. It is furthermore accepted that the concept of 

“family” and what is interpreted under the meaning of family varies, based on, but not 

limited to, culture, religion, personal preferences and social development.21 “Family” 

changes as society changes, therefore intervention by the legislature is required to 

address the stagnation of the law and to take into consideration the realities of 

contemporary society.22 

 

 

 
14 25 of 1961. 
15 This spousal benefit applies to persons married in terms of the Recognition of Customary Marriages 
Act 120 of 1998, monogamous and polygynous Islamic and Hindu religious marriages, same-sex life 
partners in a permanent life partnership and persons to a civil union in terms of the Civil Union Act 17 
of 2006. These developments are discussed in the paragraphs that follow.  
16 These cases dealt with Islamic and Hindu religious marriages. Daniels v Campbell 2004 5 SA 331 
(CC); Hassam v Jacobs 2009 5 SA 572 (CC); Govender v Ragavayah 2009 3 SA 178 (D). 
17 Available on http:// www.statssa.gov.za/publications/P0318/P0318/ accessed on 9 April 2019. 
18 Available on http://http://www.statssa.gov.za/publications/P0318/P03182018.pdf accessed on 30 
May 2019.  
19 Van der Linde “Grondwetlike erkenning van regte ten aansien van die gesin en gesinslewe met 
verwysing na aspekte van Artikel 8 van die Europese verdrag vir die beskerming van die regte en 
vryhede van die mens.” (2001) LLD  25-26. 
20 Smith 392-393. 
21 Van der Linde (2001) LLD 25-26. 
22 Van der Linde (2001) LLD 25-26. 
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1 2 The extension of legal protection 
 

Furthermore, it is of significance that it was not easy to distinguish between the 

cohabitation agreement and the roman marriage as these relationship forms could 

mirror each other. This argument continues to surface when academics argue for the 

extension of legal protection for unmarried heterosexual couples.23  It is consequently 

of paramount importance that the legal position of unmarried heterosexual couples are 

remedied to be in line with the public policy and the fundamental values enshrined in 

the Constitution.24 

The Constitutional Court extended the legal concept of marriage to include 

monogamous partners married in terms of Muslim rites as well as protection for parties 

in a polygynous Muslim union that required multiple Muslim spouses to be treated like 

monogamous Muslim spouses.25 In Daniels v Campbell26 the Constitutional Court 

determined that the ordinary meaning of the word “spouse”, includes parties to a 

monogamous Muslim marriages and consequently it was ordered that the word 

“spouse” as used in the Intestate Succession Act27 and “survivor” in the Maintenance 

of Surviving Spouses Act28 includes a surviving partner to a Muslim marriage.29 The 

remedy with regards to polygynous Muslim marriages was the reading-in of the words 

“or spouses” after the use of the word “spouse” in the Act.30 The Constitutional Court’s 

approach is both marriage centric and benefits religious unions above all other 

informal partnerships.31 Case law established an impression that courts have only 

been concerned with specific legislative discrimination. This development was limited 

to religious marriages and same-sex partners who did not previously enjoy the 

freedom of choice to solemnise their partnership.32 

 
23 Meyerson 2013 “Rethinking marriage and its privileges” 2013 Acta Juridica 385; Smith “Intestate 
succession and surviving heterosexual life partners: Using the jurist’s “laboratory” to resolve the 
ostensible impasse that exists after Volks v Robinson” 2016 SALJ 284; Meyersfeld “If You Can See, 
Look: Domestic Partnerships and the Law" 2010 CCR 271. 
24 Constitution of the Republic of South Africa, 1996. 
25Daniels v Campbell 2004 5 SA 331 (CC); Hassam v Jacobs 2009 5 SA 572 (CC). 
26 2004 5 SA 331 (CC). 
27 81 of 1987. 
28 27 of 1990. 
29 Paras 19, 21, 30, 40 and 57. 
30 81 of 1987; Hassam v Jacobs 2009 5 SA 572 (CC) par 53. 
31 Meyerson “Who’s in and who’s out? Inclusion and exclusion in the family law jurisprudence of the 
Constitutional Court of South Africa” 2010 CCR 295 298. 
32 Gory v Kolver 2007 4 SA 97 (CC); Laubscher v Duplan 2 SA 264 (CC); Meyerson 2010 CCR 295.  
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The legal position pertaining to heterosexual life partners, when compared to the legal 

developments relating to their same-sex counterparts, has remained stagnant for more 

than a decade. The judgment in Volks v Robinson33 created an impasse in the 

development of the South African law, which was further endorsed by case law 

pertaining to same sex life partners and the Civil Union Act.34 In the Volks35 case, the 

survivor and the deceased were in a permanent heterosexual life partnership which 

lasted for 16 years. They had undertaken a duty of reciprocal support towards each 

other. The survivor was in a less favourable financial position compared to the 

deceased and consequently she wanted to institute a claim for maintenance against 

the estate of the deceased. The executor rejected the claim based on the definition of 

“surviving spouse” in a marriage which is terminated by death as provided for in the 

Maintenance of Surviving Spouses Act.36 The survivor approached the court and the 

judgment delivered by the Western Cape High Court, granted in favour of heterosexual 

life partners the extension of certain spousal benefits.37 The survivor argued that the 

Act could be interpreted to include survivors in a heterosexual life partnership, 

alternatively that in excluding persons in her position constituted an infringement of 

her constitutional right to equality as the exclusion results in unfair discrimination 

based on her marital status and consequently violates her right to dignity.38 

 
33 2005 5 BCLR 446 (CC). 
34 17 of 2006. 
35 2005 5 BCLR 446 (CC). 
36 27 of 1990. 
37 In Robinson v Volks 2004 6 SA 288 (C) the court a quo made the following judgment with regards to 
Mrs. Robinson’s application with reference to the constitutionality of section 2(1) read together with 
section 1 of the Maintenance of a Surviving spouse Act 27 of 1990: “(1) It is declared that: The omission 
from the definition of ‘survivor’ in [section] 1 of the Maintenance of Surviving Spouses Act 27 of 1990 of 
the words ‘and includes the surviving partner of a life partnership’ at the end of the existing definition is 
unconstitutional and invalid. (2) The definition of ‘survivor’ in [section] 1 of the Maintenance of Surviving 
Spouses Act 27 of 1990 is to be read as if it included the following words after the words ‘dissolved by 
death’: ‘and includes the surviving partner of a life partnership’. (3) The omission from the definition in 
[section] 1 of the Maintenance of Surviving Spouses Act 27 of 1990 of the following, at the end of the 
existing definitions, is unconstitutional and invalid: ‘“Spouse” for the purposes of this Act shall include a 
person in a permanent life partnership’; ‘“Marriage” for the purposes of this Act shall include a 
permanent life partnership.’ (4) Section 1 of the Maintenance of Surviving Spouses Act 27 of 1990 is to 
be read as though it included the following at the end of the existing definition: ‘“Spouse” for the 
purposes of this Act shall include a person in a permanent life partnership’; ‘“Marriage” for the purposes 
of this Act shall include a permanent life partnership.’ (5) The order in paras 1, 2, 3 and 4 above shall 
have no effect on the validity of any acts performed in respect of the administration of a deceased estate 
that has finally been wound up by the date of this order.” 
38 Robinson v Volks 2004 6 SA 288 (C) par 294E. 
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The Constitutional Court, however set aside the judgment of the court a quo in the 

Robinson v Volks39 matter. The judgment in the Volks case is particularly significant 

to this mini-dissertation as the direct result thereof is the deadlock created which 

impacts all heterosexual life partners. Smith states that the ramifications of the 

judgment are that would-be litigants who are partners in heterosexual life-partnerships 

cannot argue that withholding any right which was exclusively attached to marriage by 

operation of law is unconstitutional.40  

The justification for the Constitutional Court’s judgment in the Volks41 case was based 

on the “choice”-argument by the majority, that individuals who choose not to be 

married, who is not prohibited by law to enter into a marriage, elect to forego the rights, 

duties and obligations attached to marriage by law.42 Consequently, the restriction of 

spousal benefits and rights attached to marriage by law to heterosexual life partners 

does not constitute unfair discrimination. 

Sachs J, in a dissenting judgment refers to the socio-legal context, patriarchy and 

poverty which influences the “choice” of heterosexual life partners to enter into a 

marriage.43 He emphasises that systematic disadvantages created by society must be 

recognised by courts in their attempt to achieve substantive equality and not just 

 
39 2004 6 SA 288 (C). 
40 Smith 2016 SALJ 284 291. 
41 2005 5 BCLR 446 (CC). 
42 In Volks v Robinson 2005 5 BCLR 446 (CC) paras 91 and 92 the court remarks: “There is a further 
consideration that is equally relevant. The law places no legal impediment to heterosexual couples 
involved in permanent life partnerships from getting married. All that the law does is to put in place a 
legal regime that regulates the rights and obligations of those heterosexual couples who have chosen 
marriage as their preferred institution to govern their intimate relationship. Their entitlement to protection 
under the Act, therefore, depends on their decision whether to marry or not. The decision to enter into 
a marriage relationship and to sustain such a relationship signifies a willingness to accept the moral 
and legal obligations, in particular, the reciprocal duty of support placed upon spouses and other 
invariable consequences of a marriage relationship. This would include the acceptance that the duty to 
support survives the death of one of the spouses. The Act does not say who may enter into a marriage 
relationship. The Act simply attaches certain legal consequences to people who choose marriage as 
their contract. There is a choice at the entry level. The law expects those heterosexual couples who 
desire the consequences ascribed to this type of relationship to signify their acceptance of those 
consequences by entering into a marriage relationship. Those who do not wish such consequences to 
flow from their relationship remain free to enter into some other form of relationship and decide what 
consequences should flow from their relationships.”   
43Volks v Robinson 2005 5 BCLR 446 (CC) par 163.   
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formal equality.44  Mokgoro and O’ Regan JJ considered the exclusion of the survivor 

from the Act45 as unfair discrimination which cannot be justified.46 

1 3 The lack of legal protection for heterosexual life partners 
 

The traditional marriage form has enjoyed benefits and advantages that unmarried 

couples have been denied. More so, the legal protection that married spouses enjoy 

may be interpreted to suggest that “marriage” as a family form is deemed superior and 

more socially acceptable.47 The benefits, rights and duties afforded to married persons 

(a civil marriage, religious marriage and/or customary marriage) is deemed to result in 

unfair discrimination and that it is not in line with the requirements of contemporary 

society.48 It is argued that the court’s approach is based on a moralistic disapproval of 

non-marital status which is out of touch with the current diverse, non-traditional family 

forms.49 A permanent heterosexual life partnership can play the same role as a 

marriage whereas parties have a reciprocal duty of support towards each other. Some 

of these duties include financial and emotional support together with care giving and 

assisting a life partner with day to day tasks.50  

The consequences of choosing not to marry as stated by De Vos and Barnard is that 

one would normally conclude that when there is a domestic or life partnership which 

the parties to such a relationship did not register, there would be no legal 

consequences attached to such a relationship that would ensue. However, this is not 

the position in the development of South Africa’s equality jurisprudence.51 

 
44 In Volks v Robinson 2005 5 BCLR 446 (CC) par 163 the court remarks: “The need to take account of 
this context is as important in the area of gender as it is in connection with race, and it is frequently 
more difficult to do so because of its hidden nature. For all the subtle masks that racism may don, it can 
usually be exposed more easily than sexism and patriarchy, which are so ancient, all-pervasive and 
incorporated into the practices of daily life as to appear socially and culturally normal and legally 
invisible. The constitutional quest for the achievement of substantive equality therefore requires that 
patterns of gender inequality reinforced by the law be not viewed simply as part of an unfortunate yet 
legally neutral background. They are intrinsic, not extraneous, to the interpretive enquiry.” 
45 27 of 1990.  
46 2005 5 BCLR 446 (CC) paras 109 and 110. 
47 Meyerson 2013 Acta Juridica 385 395-396. 
48 Meyerson 2013 Acta Juridica385 395-396. 
49 Meyerson 2013 Acta Juridica 385 395-396. 
50 Meyerson 2013 Acta Juridica 385 395-396; Meyersfeld 2010 CCR 271-272 
51 De Vos, Barnard “Same-sex marriage, civil unions and domestic partnerships in South Africa: Critical 
reflections on an ongoing saga” 2007 SALJ 124 (4) 795 822.  
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The lack of legal protection for partners in a heterosexual life partnership and the 

choice not to marry, furthermore, has been criticised on grounds that the social and 

economic realities of South Africa was not taken into consideration by the court.52  The 

 
52 Goldblatt “Regulating domestic partnerships- A necessary step in the development of South African 
family law” 2003 SALJ 610 613-614; Goldblatt conducted research into the attitude towards domestic 
partnerships:a) A man has a rural wife and cohabits with a woman in an urban area in a long-term 
relationship. The couple often have children together and both partners contribute towards a joint 
household. Generally, the woman depends on the man for accommodation in this type of domestic 
partnership, but there are exceptions, for example, where (women) domestic workers provide 
accommodation for men. There are conflicting interests between the rural wife and the urban woman 
cohabitant over resources. In particular, the death of the man poses serious problems regarding these 
competing claims. Ongoing maintenance of the two households is also an area of conflict and conflicts 
over property following separation (usually, when the man leaves his cohabitant) are common. (b) 
Urban cohabitants without other ties who are in committed relationships This is very common in the 
Coloured community where there are no rural ties. Variations of this in the African community are where 
there is an intention to marry but lobola has not been paid or where men bring girlfriends to town to look 
after them. Another variation is the middleclass, second 'marriage', where the couple is older, had 
children from the first marriage and see it as inappropriate to remarry. (c) 'Easy come, easy go': 
Cohabitation is seen as an impermanent arrangement of convenience that arises from material and 
other needs This usually (but not exclusively) occurs among young people. Often the women would like 
the relationship to become more stable or lead to marriage but they do not have major expectations 
that the men will see it their way. The women often squirrel away money and then hide their purchases 
such as cutlery and crockery. This approach to cohabitation can exist in relationships of long duration 
and even where the couple has children together. A number of domestic workers said that they no 
longer cohabit as men use them to get free accommodation, food and money. One-woman interviewee, 
a domestic worker, described her arrangement as follows: 'We are only keeping each other company. 
There is not much in the relationship’. There is some overlap between the second and third categories 
as they often take the same form, but are simply described differently or are entered into with different 
intentions. Often, the only difference between the first category of cohabitation and the other two, is the 
'polygamous' character of the relationships involved. Thus, these are not necessarily very clearly 
distinguishable categories. From a law reform point of view, these categories suggest the need for a 
solution to the problem of de facto 'polygamy' and a workable definition/test of cohabitation that captures 
the essential elements of those relationships that are deserving of legal protection; Furthermore, the 
research produced data about why people cohabit which was summarised as follows by Goldblatt: 
“People seek companionship and intimacy, and wish to share their domestic lives with each other even 
where they do not wish to marry; Men cannot afford to pay lobola, or use this as an excuse not to marry 
as they wish to remain free of legal constraint; Men often cohabit because they are already married but 
do not live with their wives; Women need men to support them and their children. Since men usually 
have better access to jobs, income and accommodation, women rely on them for their basic needs. 
Women accept men’s' refusal to marry them as well as economic and physical abuse because their 
own material needs are so great. Women remain in these relationships despite the insecurity they feel. 
A woman interviewee in Vryburg said: 'Sometimes if you try to leave these men they beat you. So you 
won't even get a chance to share things equally with him. Most of the women get kicked out of the 
house. The next day there will be another woman to replace you.' Men need domestic assistance and 
are prepared to support women who provide this for them. A woman in Pimville said the following: 'Men 
cohabit with women to use them. Women do everything for them but at the end these men kick them 
out telling them that they are not wives. Men cohabit because they need slaves.' Two men in Vryburg 
who were unemployed and supported by their 'girlfriends', who had jobs, had this to say: 'She does 
most of the house chores when she comes back from work. I do help her sometimes. I do my laundry 
when I do not have any more clean clothing to wear.' A second man in the same interview added: 
'House chores are women’s' responsibility. A man cannot do that.'; Some people do not see the need 
to formalize their relationships. In some communities, tradition and culture no longer require marriage 
as a precondition for cohabitation; Men benefit from the lack of legal protection of domestic partnerships 
as they are able to enter and leave relationships very freely and have no obligations to support women 
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lack of protection has an undesirable impact on women, specifically poor black women 

as they are often in a less favourable financial position as men and consequently these 

women are often not a party to the decision made with regards to the form their 

relationship will take on.53 Furthermore, many South Africans are under the 

misconception that if they live together as heterosexual life partners for a specific 

period of time, they become common law husband and wife. Consequently, such 

persons believe they are protected in terms of the law.54 Meyersfeld argues that legal 

protection should be extended to parties in a heterosexual life partnership irrespective 

of whether they exercise the “choice” to marry and she states:55 

“Should that choice, assuming it is truly consensual, preclude legal protection? Legal 

protection in our constitutional order has never required the consent of the individuals 

before bestowing rights - we have always maintained as a constitutional order that 

 
or share their property with them; Some cohabitants intend to marry at some point but have not 'got 
round' to doing so; Some cohabitants believe the law protects them so do not see the need to marry.”  
53 Goldblatt 2003 SALJ 610 616-617 the statistics show “There is a view that people who choose not to 
marry are exercising their freedom of choice. Allowing the law to intervene and attach consequences 
to their relationships would remove their autonomy. This (libertarian) argument says that our society is 
experiencing overregulation, I e the law is encroaching deeper and deeper into the private sphere and 
is removing all choice, even over the most basic matters such as to how to arrange domestic 
relationships. Jurisprudentially, these arguments are related to freedom of contract arguments. It is 
suggested that choosing whether or not to enter into a domestic partnership contract is an exercise of 
one's freedom to contract. Should the law regulate a domestic partnership regardless of the existence 
of a contract, it could be seen as violating this freedom. It is regarded as a form of state paternalism or 
maternalism (where such laws are aimed at protecting the interests of women). The response to these 
arguments is that the state and family law need to protect the vulnerable and weak in society. The 
libertarian presumption of free choice is incorrect. It is itself premised on the idea that all people entering 
into family arrangements are equally placed. This is not so. Men and women approach intimate 
relationships from different social positions with different measures of bargaining power. Gender 
inequality and patriarchy result in women lacking the choice freely and equally to set the terms of their 
relationships. It is precisely because weaker parties (usually women) are unable to compel the other 
partner to enter into a contract or register their relationship that they need protection, as evidenced by 
the research findings discussed above. The research showed that it usually suits men to neither marry 
nor formalize the partnership in any way, so that they might have the freedom to take what they want 
from the relationship free of any concomitant obligations. The illiteracy, ignorance and lack of access 
to the law and other resources compounds the already difficult position facing many women. The liberal 
notion of the separation of the public and private spheres is also used to argue for non-intervention on 
the basis that the realm of the family should be seen as private. This ideology should not be allowed to 
perpetuate inequality by giving the powerful the opportunity to remain outside of the law's reach with 
regard to their domestic relationships. Family law has already entered into the 'private' sphere to create 
obligations between intimate partners (such as the duty to maintain one's spouse) and other family 
members (such as a father's duty to support his illegitimate child). In addition, families need to be 
understood in terms of the functions that they perform rather than in terms of traditional categories. If 
we move away from defining relationships in terms of marriage, we can look at the actual functions that 
they perform in society. Where a domestic partnership has created responsibilities for, and expectations 
of, the parties, the law should play a role in enforcing the responsibilities and realizing the expectations 
of the parties that are in conflict.” 
54 Meyersfeld 2010 CCR 271 275. 
55 Meyersfeld 2010 CCR 271 275. 
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rights exist irrespective of one’s compliance with the mainstream. In fact, constitutional 

and human rights exist precisely to protect those who are alternative, vulnerable and 

excluded. Domestic partnerships are generated in part by choice, in part by a 

misunderstanding of the law and erroneous assumption that long-term cohabitants 

eventually become ‘customary’ husband and wife, and in part by a lack of choice as 

described earlier. One could similarly argue that the libertarian project is better served 

by affording couples in a domestic partnership the choice to opt out of a protective 

property regime, rather than demand that they opt in.” 

A pre- “civil union” discrepancy continues to exist in that same-sex life partners qualify 

as intestate heirs of their deceased’s partners estate irrespective of the fact that they 

can solemnise their union, since the enactment of the Civil Union Act.56 Consideration 

by the court was required relating to the position of same-sex life partners and their 

right to qualify as an intestate heir of their deceased life partner’s estate. The 

consequent judgment in Gory v Kolver57 was delivered merely a week before the 

enactment of the Civil Union Act.58 The legalisation of same-sex marriages was 

imminent and therefore it is reasonable to state that the Constitutional Court was 

aware of the reality of the enactment that was soon to follow.59 The essence of the 

judgment is that same-sex life partners who have undertaken a reciprocal duty of 

support are permitted to qualify as each other’s intestate heirs. This was achieved by 

the reading-in of “in a permanent same-sex life partnership in which the partners have 

undertaken reciprocal duties of support” into the definition of “spouse” in the Intestate 

Succession Act.60 Furthermore, the court confirmed that although the validation of 

same-sex marriages was imminent, the legalisation of such marriage will not affect the 

amended definition of “spouse”, unless the legislature specifically amends the 

Intestate Succession Act. As of date hereof no such amendment has taken place.61  

 
56 17 of 2006. 
57 2007 4 SA 97 (CC). 
58 17 of 2006. 
59 Smith 2016 SALJ 284 294. 
60 81 of 1987.  
61 Smith 2016 SALJ 284 292; In Gory v Kolver 2007 4 SA 97 (CC) the court remarks: “[28] Any change 
in the law pursuant to Fourie will not necessarily amend those statutes into which words have already 
been read by this Court so as to give effect to the constitutional rights of gay and lesbian people to 
equality and dignity. In the absence of legislation amending the relevant statutes, the effect on these 
statutes of decisions of this Court in cases such as the National Coalition for Gay and Lesbian Equality 
v Minister of Home Affairs, Satchwell, Du Toit and J v Director-General, Department of Home Affairs 
will not change. The same applies to the numerous other statutory provisions that expressly afford 
recognition to permanent same-sex life partnerships. In the interim, there would seem to be no valid 
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This dictum is of paramount importance for this mini-dissertation, as it confirms that 

the judgment is not an interim judgment, but that the extension of legal rights to same-

sex life partners will continue to be afforded to them despite the enactment of 

legislation which allows same-sex life partners to marry. The dictum confirmed that 

“reading-in” and the amendment of the definition of “spouse” will only be affected if the 

legislature intervened.  The enactment of the Civil Union Act62 did not curtail any of 

the legal protection same-sex life partners enjoy with regards to the extension of 

spousal benefits such as the right to inherit on intestacy even if they choose not to 

marry. The legislature has failed to specifically amend the Intestate Succession Act63 

and consequently a new regime of discrimination continues to exist whereas parties 

to permanent heterosexual relationships do not enjoy the same legal protection 

afforded to their same-sex counterparts.   

A judicial challenge to the privileged position that same-sex life partners enjoy and the 

outcome of such a challenge was speculated and argued by many academics.64 It was 

argued that the “choice argument” that prevailed in the Volks65 could be applied to 

same-sex life partners who choose to remain unmarried.66 The privileged position of 

same-sex life partners was judicially challenged.67 The outcome that the judicial 

extension of spousal benefits to same-sex life partners continues to exist and 

consequently the inconsistency prevails. This has been confirmed by the 

Constitutional Court in the recent case of Laubscher v Duplan.68 

The general assumption that the reasoning behind treating same-sex life partners 

differently from heterosexual life partners had fallen away with the legalisation of 

same-sex marriages, is contradicted by this judgment.69 It therefore appears that 

same-sex life partners have been placed in a stronger legal position than their 

 
reason for treating s 1(1) of the Act differently from legislation previously dealt with by this Court by, 
inter alia, utilising the remedy of B reading in where it has found that such legislation unfairly 
discriminates against permanent same-sex life partners by not including them in the ambit of its 
application.” (footnotes omitted). 
62 17 of 2006. 
63 81 of 1987. 
64 De Vos, Barnard 2007 SALJ 124 (4) 795; Louw “Domesticating life partnerships in South Africa” 2011 
Juridikum 234; Smith 2016 SALJ 284 295. 
65 2005 5 BCLR 446 (CC). 
66 Smith 2016 SALJ 284 295. 
67 Laubscher v Duplan 2017 2 SA 264 (CC). 
68 2017 2 SA 264 (CC). 
69 Louw 2011 Juridikum 234 240; Laubscher v Duplan 2017 2 SA 264 (CC).  
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heterosexual counterparts.70 One of the consequences created by the positive law is 

that most marginalised women in heterosexual life partnerships who cannot convince 

their partner to formally commit to their relationship either by way of civil union or 

marriage, are still out in the cold and do not enjoy any form of legal protection.71 

Furthermore, all parties (males and females) to heterosexual permanent life 

partnerships who fail to draft a valid will do not qualify to inherit on intestacy from their 

deceased partner’s estate. 

1 4 Problem statement 

 

Heterosexual life partners in a permanent domestic partnership with reciprocal duties 

of support, who do not enter into marriage or a civil union, is the only relationship form 

that does not enjoy protection by the law72 in the sense that they are not deemed 

intestate heirs of each other in terms of the Intestate Succession Act.73 This arguably 

equates to unfair discrimination and substantive inequality.74 The right to dignity as 

enshrined in the Constitution75 is  also consequently infringed by this discrepancy.76 A 

fair solution must be found as the constitutional right to equality and dignity does not 

justify discrimination between unmarried heterosexual and same-sex couples who 

have the right to enter into a civil marriage or union.77 

1 5 Research questions 
 

1 5 1   Should the legal protection that has been extended to same-sex life partnerships 

and religious marriages be afforded to heterosexual life partnerships?78  

 
70 Laubscher v Duplan 2017 2 SA 264 (CC). 
71 Louw 2011 Juridikum 234 240. 
72 2017 2 SA 264 (CC). 
73 S1(1)(a) of the Intestate Succession Act 81 of 1987. 
74 Zitzke “Constitutionally wanting” reasoning in the law of intestate succession: A critique of the 
categorical objectivism, the achievement of inequality, and a jurisprudence of pride.” 2018 TSAR 182-
197.  
75 S10 of Constitution of the Republic of South Africa, 1996. 
76 Zitzke 2018 TSAR 182. 
77 S9 Constitution of the Republic of South Africa, 1996; Zitzke 2018 TSAR 182-197. 
78 Daniels v Campbell 2004 5 SA 331 (CC); Hassam v Jacobs 2009 5 SA 572 (CC); Govender v 
Ragavayah 2009 3 SA 178 (D); See Chapter 2. 
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1 5 2 Does the current legal position created by the positive law constitute a 

“restitutory”79 measure as contemplated in section 9(2) of the Constitution,80 or 

does it constitute an “arbitrary” one? Has a new pattern of disadvantage been 

created?81 

1 5 3 Is the “parallel accommodation” hypotheses,82 whereas similar protection is 

extended to unmarried heterosexual couples as that which has been afforded 

to unmarried same-sex couples, a probable and viable solution?83 

1 5 4 Is the enactment of the draft Domestic Partnership Bill,84 that has not been 

enacted for more than a decade, the only hope for unmarried heterosexual 

couples?85 What strategy should would-be litigants follow as an alternative 

route when approaching the court to ensure legal protection?86 

1 6 Aim/Value of the study 
 

 The aim of the study is to confirm that the discrimination against heterosexual couples 

constitutes unfair discrimination and inequality and that the lack of legal protection they 

enjoy with regards to their relationship, specifically relating to the private law sphere 

of intestate law of succession are unjust. Furthermore, it investigates how to remedy 

this inequality and unfair discrimination suffered by heterosexual life partners. 

1 7 Restriction/limit of this study 

 

The aim of this study will focus on the intestate law of succession and the exclusion of 

heterosexual couples in a domestic partnership with reciprocal duties of support 

towards each other. The discriminatory regime that Gory87 

 
79 To restore an imbalance or unconstitutionality. 
80 Constitution of the Republic of South Africa, 1996. 
81 Smith 2016 SALJ 310-311; Minister of Finance v Van Heerden 2004 6 SA 121 (CC) par 36 and 37; 
Kruuse “You reap what you sow: Regulating marriages and intimate partnerships in a diverse, post-
apartheid society” The international Survey of Family Law (2013) 352; Wood-Bodley“Intestate 
Succession and gay and lesbian couples” (2008) 125 SALJ 46; See Chapter 2. 
82 See Chapter 4. 
83 Minority judgment in Laubscher v Duplan 2017 2 SA 264 (CC); Smith 2016 SALJ 301-302; Heaton 
South African Family Law 3 ed (2010) 243-247; Smith 428-466. 
84 Published in GG 30663 of 14 January 2008. 
85 See Chapter 3. 
86 Smith “Unmarried same-sex couples more favourable legal position than heterosexual counterparts” 
De Rebus 2016 DR (July) 37-39; See Chapter 3 and 4. 
87 2007 4 SA 97 (CC).  
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and consequent recent judgment in Laubscher88 created, will be considered. Possible 

remedies will be discussed while referring to the draft Domestic Partnership Bill89 and 

the motivation by the South African Law Reform Commission for the necessity of such 

a Bill. The legal opinions of various scholars will be evaluated relating to possible 

remedies for the inequality and unfair discrimination. 

Due to the length restriction of this study, the aim thereof and the attempt to prevent 

an overall discussion of the family law, the civil marriage and unions recognised in 

South Africa law, will not be analysed. All rights, duties and legal protection afforded 

to recognised unions will not be discussed as the aim of the study relates to intestate 

succession. Therefore, the recognition of different family forms will be referred to with 

regards the qualification as an intestate heir on grounds of an intimate relationship.  

 

1 8 Chapter outline 

 

 Chapter 1 is the introduction, background and history to the study. Chapter 2 relates 

to the constitutional developments by the court with regards to “family”, the recognition 

of different family forms and the meaning of the word “spouse”.  In Chapter 3 the South 

African Law Reform Commission’s “Report on Domestic Partnerships” will be 

discussed.90  Chapter 4 is an in-depth discussion of the recent constitutional matter of 

Laubscher v Duplan.91 Probable and viable solutions are discussed and analysed. 

Chapter 5 hereof is the conclusion of the writer. 

1 9  Research methodology 
 

This paper will follow an analytical approach, an analysis of the protection and rights 

afforded to partners in certain permanent relationships and the exclusion of 

heterosexual partners in a permanent life-partnership who did not enter into a civil 

marriage or union, specifically relating to the intestate law of succession and the 

qualification as an intestate heir. Both religious and same-sex relationships and the 

 
88 2017 2 SA 264 (CC). 
89 Published in GG 30663 of 14 January 2008. 
90 Available on www.justice.gov.za accessed on 9 April 2019. 
91 2017 2 SA 264 (CC). 
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rights afforded to these relationships are analysed and discussed. This includes a 

discussion of legislation, case law, handbooks, dissertations, thesis, journals, 

legislation, government gazettes and articles. 
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 Chapter 2: Constitutional developments over the past two decades regarding 

the concept of “spouse”. 

2 1 Introduction 
 

In the paragraphs that follow the question whether the extension of legal protection 

afforded to religious marriages should be extended to heterosexual life partners is 

addressed with reference to case law and judicial intervention. 

2 2 The court’s approach to the meaning of “spouse” relating to religious 

marriages 
 

Spousal benefits are no longer only attached to the traditional nuclear family form 

where persons enter a civil marriage.92 The constitutional family relating to rights in 

terms of the law of succession has been developed by judicial and legislative 

intervention.93 De Waal states that: 94 

“the social function of the law of succession is intimately linked with the family. It 

proceeds from the premise… that the family is an important social unit, worthy of legal 

protection and preservation. Therefore, in a situation where a person dies with a 

spouse and dependent children, the law attempts to ensure that the basic needs of the 

surviving family members will be provided for via the estate of the deceased.” 

In 2003 the meaning of “spouse” as referred to in the Intestate Succession Act95 and 

the Maintenance of Surviving Spouses Act96 was interpreted by the Constitutional 

Court in Daniels v Campbell.97 The survivor and deceased were married in terms of 

Muslim rites. The marriage was a monogamous relationship which was never 

 
92 Chapter 1: Introduction, remarks, background to study. 
93 Du Toit “The constitutional family in the law of succession” SALJ 2009 126 463. 
94 De Waal “The social and economic foundations of the law of succession” 1997 Stell LR 162-166. 
95 81 of 1987: (1) If after the commencement of this Act a person (hereinafter referred to as the 
'deceased') dies intestate, either wholly or in part, and- (a) is survived by a spouse, but not by a 
descendant, such spouse shall inherit the intestate estate; (b) is survived by a descendant, but not by 
a spouse, such descendant shall inherit the intestate estate; (c) is survived by a spouse as well as a 
descendant - (i) such spouse shall inherit a child's share of the intestate estate or so much of the 
intestate estate as does not exceed in value the amount fixed from time to time by the Minister of Justice 
by notice in the Gazette, whichever is the greater; and (ii) such descendant shall inherit the residue (if 
any) of the intestate estate. 
96 S1 of Act 27 of 1990 defines survivor as: “survivor” means the surviving spouse in a marriage 
dissolved by death”. 
97 2004 5 SA 331 (CC). 
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registered in terms of the Marriage Act.98 No children were born from their marriage, 

however, they had children from previous relationships respectively. The deceased 

died intestate. The survivor and applicant in the matter was informed by the Master of 

the High Court that she does not qualify as an intestate heir due to the fact that she 

was married in terms of Muslim Rites. The socio-economic position of survivors to a 

Muslim marriage were taken into consideration by the court in the attempt to achieve 

substantive equality. It was determined that the ordinary meaning must be given to the 

word spouse and the Constitutional Court consequently ordered that the word spouse 

used in the Intestate Succession Act99 and the Maintenance of Surviving Spouses 

Act100 includes the surviving partner to a monogamous Muslim marriage.101 In the 

justification for the judgment the court confirmed that the purpose of the Intestate 

Succession Act102 and the Maintenance of Surviving Spouses Act103 is to protect 

widows and that if the meaning of the word “spouse” were to exclude survivors to 

Muslim marriages, it would frustrate the manifest purpose of the Acts.104  

 
98 25 of 1961. 
99 81 of 1987. 
100 27 of 1990. 
101 2004 5 SA 331 (CC) paras 19, 21,31, 40 and 57. 
102 81 of 1987. 
103 27 of 1990. 
104 2004 5 SA 331 (CC) The Court remarks (paras 22 and 23): “a contextual analysis of the manner in 
which the word “spouse” is used in the two Acts reinforces the justification for this approach. An 
important purpose of the statutes is to provide relief to a particularly vulnerable section of the population, 
namely, widows.  Although the Acts are linguistically gender-neutral, it is clear that in substantive terms 
they benefit mainly widows rather than widowers.  The value of non-sexism is foundational to our 
Constitution and requires a hard look at the reality of the lives that women have been compelled to lead 
by law and legally-backed social practices. This, in turn, necessitates acknowledging the constitutional 
goal of achieving substantive equality between men and women. The reality has been and still in large 
measure continues to be that in our patriarchal culture men find it easier than women to receive income 
and acquire property. Moreover, social and institutional practice has been to register homes in the name 
of the male “heads of households”, as was done by the Council in the present matter.  Widows for whom 
no provision had been made by will or other settlement were not protected by the common law. The 
result was that their bereavement was compounded by dependence and potential homelessness – 
hence the statutes. [23] The present case illustrates well why statutory protection was deemed 
necessary. A long-standing dispute between the applicant and some of the descendants of the 
deceased has resulted in her facing eviction from the home that was originally hers, and in which she 
has lived for three decades.  The applicant signed her affidavit with a cross.  She does not belong to 
that section of society that has lawyers at hand to draft wills and arrange property settlements.  In any 
event, it did not lie in her hands to compel the deceased to make provision for her. The Acts were 
introduced to guarantee what was in effect a widow’s portion on intestacy as well as a claim against the 
estate for maintenance. The objective of the Acts was to ensure that widows would receive at least a 
child’s share instead of their being precariously dependent on family benevolence. There seems to be 
no reason why the equitable principles underlying the statutes should not apply as tellingly in the case 
of Muslim widows as they do to widows whose marriages have been formally solemnised under the 
Marriage Act. The manifest purpose of the Acts would be frustrated rather than furthered if widows were 
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Following the judgment above, the court a quo in Hassam v Jacobs105 determined that 

a survivor to a polygynous Muslim marriage could claim a child’s share of the 

deceased estate of the first dying spouse who died intestate. It was ordered that the 

word “spouse” in the Intestate Succession Act106 and “survivor” in Maintenance of 

Surviving Spouses Act107 includes a survivor to a polygynous Muslim marriage. 

Section 1(4)(f) of the Intestate Succession Act was declared to be inconsistent with 

the Constitution as it only makes provision for one spouse in a Muslim marriage.  Van 

Reenen J formulated the division of a deceased estate when administrated in terms 

of the Intestate Succession Act, and more specifically section 1(1)(c)(i). This section 

applies with section 1(4)(f) of the Act, when a deceased is survived by more than one 

spouse.108  

The Constitutional Court was again called upon with regards to the proprietary 

consequences of a polygynous Muslim marriage in the event of death of a spouse who 

died intestate.109 Nkabinde J in addressing constitutionally challenged provisions 

stated that regard must be given to the diversity of our society.110 It was determined 

that the Intestate Succession Act differentiates between spouses to a monogamous 

and polygynous Muslim marriage respectively and consequently results in unfair 

discrimination.111 Nkabinde J, furthermore, confirmed that unlike the Daniels112 case, 

interpreting the word “spouse” in the Act113 to include surviving spouses to a 

polygynous Muslim marriage, will place undue strain on the language of the Act.114 

 
to be excluded from the protection the Acts offer, just because the legal form of their marriage happened 
to accord with Muslim tradition and not the Marriage Act.”  
105 2008 4 All SA 350 (C).  
106 81 of 1987. 
107 27 of 1990. 
108 81 of 1987. 
109 2009 5 SA 572 (CC). 
110 2009 5 SA 572 (CC) par 27 the court remarks: “in assessing the constitutional validity of the 
impugned legislative provisions in this case, regard must also be had to the diversity of our society 
which provides a blue print for our constitutional order and influences the interpretation of our supreme 
law – the Constitution – which in turn shapes ordinary law.  Our diversity is also affirmed in the preamble 
to the Promotion of Equality and Prevention of Unfair Discrimination Act,  the aim of which is to facilitate 
our transition into “a democratic society, united in its diversity, marked by human relations that are 
caring and compassionate, and guided by the principles of equality, fairness, equity, social progress, 
justice, human dignity and freedom.” 
111 2009 5 SA 572 (CC) paras 33-39. 
112 2004 5 SA 331 (CC). 
113 81 of 1987. 
114 2009 5 SA 572 (CC) par 53 the remarks: “as the text stands now, the word “spouse” is not reasonably 
capable of being understood to include more than one spouse in the context of a polygynous marriage.  
The omission of the words “spouses” is therefore inconsistent with the Constitution and those words 
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The appropriate remedy involved the reading-in of the words “or spouses” after each 

use of the word “spouse” in the Act. The application of section 1(1)(c)(i) and 1(4)(f) of 

the Intestate Succession Act,115 is as follows: When a deceased is survived by more 

than one spouse one must calculate the child’s share. This is done by establishing the 

monetary value of the deceased’s estate, thereafter the amount available for 

distribution will be divided by the number of descendants plus the surviving spouses 

alternatively the amount fixed from time to time by the Minister of Justice.116 

In the Govender v Ragavayah117 case the facts are similar to the Daniels118 case, 

however, the survivor and the deceased were married in terms of Hindu rites. Based 

on judicial support the court ordered that the word “spouse” in terms of Section 1(1)(a) 

of the Intestate Succession Act119 can be interpreted to include a “spouse” to a 

monogamous Hindu marriage.120  

 
thus need to be added to the Act so as to cure the defect. Accordingly, I would add the words “or 
spouses” after each use of the word “spouse” in the Act.”  
115 81 of 1987. 
116 2009 5 SA 572 (CC) 54: The draft order reads: “1. Paragraphs 23.1.4, 23.2 and 23.3 of the High 
Court’s order are set aside. 2. It is declared that s 1 of the Intestate Succession Act 81 of 1987 is 
inconsistent with the Constitution and invalid to the extent that it does not include the surviving partner 
in a polygynous Muslim marriage in the protection it affords to a ‘spouse’. 3. This defect is remedied as 
follows: 3.1 The word ‘spouse’ in s 1 of the Intestate Succession Act must be read to include the 
surviving partner in a polygynous Muslim marriage. 3.2 In the application of ss 1(1)(c)(i) and 1(4)(f) of 
the Intestate Succession Act to the estate of a deceased person who is survived by more than one 
spouse, (a) a child’s share in relation to the intestate estate of the deceased, shall be calculated by 
dividing the monetary value of the estate by a number equal to the number of the children of the 
deceased who have either survived or predeceased such deceased person but are survived by their 
descendants, plus the number of spouses who have survived such deceased; (b) subject to paragraph 
(c), each surviving spouse shall inherit a child’s share of the intestate estate or so much of the intestate 
estate as does not exceed in value the amount fixed from time to time by the Minister for Justice and 
Constitutional Development by notice in the Gazette, whichever is the greater; and (c) where the assets 
in the estate are not sufficient to provide each spouse with the amount fixed by the Minister, the estate 
shall be equally divided between the surviving spouses. 3.3 This order operates retrospectively with 
effect from 27 April 1994 except that it does not invalidate any transfer of ownership prior to the date of 
this order, of any property pursuant to the distribution of the residue of an estate, unless it is established 
that, when transfer was effected, the transferee was on notice that the property in question was subject 
to a legal challenge on the grounds upon which the applicant brought the present application. 4. If 
serious administrative or practical problems are experienced, any interested person may approach this 
court for a variation of this order.” 
117 2009 1 ALL SA 371 (D). 
118 2004 5 SA 331 (CC). 
119 81 of 1987. 
120 2009 1 ALL SA 371 (D) par 62.  
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2 3 The inconsistency of the Constitutional Court created by the Hassam v 

Jacobs121 case when compared to the Volks NO v Robinson122 case 

 

There are many similarities with regard to the facts in the case law above. In both 

instances, the complainants were women, in relationships, that did not enjoy formal 

legal recognition and were financially vulnerable.  

Meyersfeld argues that the Constitutional Court’s approach was inconsistent in the 

sense that in the Volks case it applied a strict black-letter definitional analysis, rather 

than conducting a substantive enquiry, whereas in comparison with the Hassam case 

the court followed a “correctional” approach and an analysis that considers South 

African history. This created an inconsistency with regards to the court’s approach and 

at worse it could appear that the Constitutional Court is sensitive to marginalisation 

based on race and religion but not as concerned with marginalisation and vulnerability 

rooted from economic and financial need and gender discrimination.123 

Limiting freedom of testation was raised in the judgment in the Volks matter where the 

court stated that the duty of support arises with marriage and this duty continues after 

death, therefore it is just to limit the freedom of testation through the Maintenance of 

Surviving Spouses Act.124 However, the existence of a domestic life partnership does 

not create reciprocal duties of support by law and therefore the limitation of freedom 

of testation cannot be justified.125 If a “functional” analysis is applied to marriage rather 

than a “definitional” analysis, it is clear that a life partnership can mirror the traditional 

marriage form and consequently it can be argued that limitation of testatory freedom 

could be justified.126 Meyersfeld argues as follows with regards to the eradication of 

inequality: 127 

“there are those who understand the pursuit of equality as a formal concept, based on 

the principle that people in similar situations should be treated similarly. This approach 

requires the absolute equal treatment of individuals without differentiation (including 

positive differentiation) based on race, gender or any other category and without 

 
121 2009 5 SA 572 (CC). 
122 2005 5 BCLR 446 (CC). 
123 Meyersfeld "If You Can See, Look: Domestic Partnerships and the Law" 2010 CCR 2010 271 279. 
124 27 of 1990. 
125 2005 5 BCLR 446 (CC) par 56. 
126 Meyersfeld 2010 CCR 271 280. 
127 Meyersfeld 2010 CCR 280 281.  
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reference to any social or structural factors that historically may have disadvantaged 

such individuals or the group to which they belong. Scholars began to refine this 

understanding of equality, noting that, without taking into account the structural causes 

of discrimination, meaningful equality and equivalency amongst groups cannot be 

achieved. This is the doctrine of substantive equality, which peels away layers of 

historical traditions and invisible assumptions, to identify the cause and effect of past 

inequality and thereby prevent the continuation of discrimination and disadvantage.” 

She continues to argue that the court in the Hassam matter clearly applied the doctrine 

of substantive equality addressing the indirect discrimination caused by the Act which 

had a prejudicial effect on a certain group of people. It is in contrast  with the court’s 

approach in the Volks case where the court failed to address the indirect discrimination 

caused by the marital law in South Africa which has a disproportionate effect on a 

segment of the population.128 The majority in the Volks case focused on the choice 

argument and the legal framework, the approach was formalistic and the social 

realities which may be a determining factor in the choice a couple exercises relating 

to the form their relationship will take.129    

One of the social and economic realities as stated by Sachs J in his dissenting 

argument in the Volks case was that the migrant labour system had a negative effect 

on family life.130 The consequences hereof are that many partners in a life partnership 

may not want to marry their partner as they have a family in another part of the country 

and therefor many women are forced to live in life partnerships and do not have a 

choice with regards to their relationship form.131 

Furthermore, when the court examined the legislation in the Hassam case it did so by 

taking the constitutional values into consideration with the focus on equality and 

human dignity. Nkabinde J stated that the failure to afford the benefits of the Act to 

widows of polygynous Muslim marriages will cause them significant and material 

disadvantages which is in contradiction with our equality provisions.132 In comparison 

 
128 Meyersfeld 2010 CCR 271 282. 
129 Meyersfeld 2010 CCR 271 282. 
130 2005 5 BCLR 446 (CC) par 165. 
131 Meyersfeld 2010 CCR 271 282 
132 2009 5 SA 572 (CC) par 34 the court remarks: “The effect of the failure to afford the benefits of the 
Act to widows of polygynous Muslim marriages will generally cause widows significant and material 
disadvantage of the sort which it is the express purpose of our equality provision to avoid. Moreover, 
because the denial of benefits affects only widows in polygynous marriages concluded pursuant to 
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with the court’s approach in Volks with regards to the interpretation of legislation, the 

approach was formalistic and was limited to the language of the Maintenance of 

Surviving Spouses Act. The purpose of the Act was not considered by the majority in 

their narrow black letter examination.133The consequences and effect of the 

Constitutional Court’s inconsistency is that an anomaly has been created by the 

positive law and Meyersfeld explains it as follows:134  

“the result is a startling anomaly: in Hassam, a relationship (polygynous marriage), 

which affects a relatively small segment of South African women and is potentially 

unconstitutional, nonetheless demands state protection; in Volks, a relationship 

(domestic partnership), which is lawful and common in South Africa and about which 

there is no constitutional dispute, which is accepted by the legislature in other spheres 

of law making and which is linked in many ways to the apartheid era of forced 

migration, demands no protection. The Volks court failed to see that true choice, 

unfettered equality and de-gendered roles and expectations remain an objective and 

not a reality. And in its blindness, it side-stepped a simple way of realising sex equality 

in South Africa.” 

The achievement of equality is one of the founding premises of the South African 

constitutional order. The list of prohibited grounds of discrimination is relevant for the 

development of family law in South Africa in an attempt to create a more inclusive and 

pluralistic system. Discrimination based on the prohibited list relating to the equality 

clause damages the dignity of persons and violates the public good.135 The 

presumption in section 9(5) of the Constitution136 that discrimination based on the 

prohibited list is unfair is not an absolute provision. The limitation would not be deemed 

fair if it is reasonable and justifiable in an open and democratic society based on 

freedom, human dignity and equality. Section 36(1) of the Constitution137 describes 

 
Muslim rites and not widowers (because Muslim personal law does not permit women to have more 
than one husband), the discrimination also has a gendered aspect. The grounds of discrimination can 
thus be understood to be overlapping on the grounds of, religion, in the sense that the particular religion 
concerned was in the past not one deemed to be worthy of respect; marital status, because polygynous 
Muslim marriages are not afforded the protection other marriages receive; and gender, in the sense 
that it is only the wives in polygynous Muslim marriage that are affect by the Act’s exclusion.” (footnotes 
omitted). 
133 Meyersfeld 2010 CCR 271 282-283. 
134 Meyersfeld 2010 CCR 271 288. 
135 South African Law Commission Report Project 118 of Domestic Partnerships 2006 127. 
136 Constitution of the Republic of South Africa, 1996. 
137 Constitution of the Republic of South Africa, 1996. 



 
 
 
 

25 
 

the factors which must be considered when limiting a right, which is threefold:  the first 

factor is the essence of the right, secondly to determine the significance (purpose) of 

the limitation of the right and lastly how the limitation is linked to the purpose and 

whether there is a less restrictive way of achieving the purpose.138 

2 4 Conclusion 
 

From the analyses of the court’s approach in matters relating to religious marriages in 

comparison with the approach by the court in Volks it is clear that an inconsistency 

and discrepancy is created. The court considered all the surrounding circumstances 

and prejudice that parties to religious marriages suffered. The social and economic 

realities relating to heterosexual life partners and actual “choice” was not considered. 

The purpose of the Maintenance of Surviving Spouses Act139 was not discussed and 

the interpretation of the Act was formalistic and limited to the language of the Act. The 

arguments above confirms that the court applied the doctrine of substantive equality 

to matters relating to religious marriages but failed to apply it in Volks which matter 

affects a large group of the population of South Africa. If the court applied the 

“correctional” approach in Volks as it did in Hassam by taking the history of South 

Africa and its marriage centric approach into consideration, the ratio in Volks would be 

different and a new form of discrimination would not have been created by the positive 

law. 

 

 

 

 

 

 
138 South African Law Commission Report Project 118 of Domestic Partnerships 2006 127. 
139 27 of 1990. 
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Chapter 3: Regulating the domestic partnership and the South African Law 

Reform Commission’s report on domestic partnerships 

3 1 Introduction 
 

In the paragraphs that follow, the Domestic Partnership Bill is discussed as a possible 

and viable solution with regards to the plight of heterosexual life partners.  

During 1996 the Department of Home Affairs approached the Commission to 

investigate and recommend legislation relating to a new marriage dispensation which 

the Minister of Justice approved in January 1997 and consequently the investigation 

was added to the Commission’s programme.140  

The South African Law Reform Commission’s report on domestic partnerships141 were 

published in March 2006 before the enactment of the Civil Union Act.142 In the 

summary of recommendations it states that the number of people who live together in 

domestic partnerships have increased and therefore it is necessary to harmonise 

family law with the provisions of the Bill of Rights and the values of the Constitution 

relating to equality and dignity.143 During the Commission’s investigation several 

judgments relating to domestic partnerships for both heterosexual and same-sex 

partners were handed down. The Constitutional Court’s ruling in the Volks144 and 

Fourie145 cases respectively confirmed that there is a need for legal reform relating to 

domestic partnerships.146 

A comprehensive explanation of the problem recognised and why there is a need to 

regulate domestic partnerships is discussed in detail in the Commission’s report.147 

For the purpose and topic of this mini-dissertation only a few problems are referred to 

relating to domestic partnerships with regard to heterosexual couples.  

Domestic partnerships compared to the institution of marriage were virtually 

unrecognised in the past, because heterosexual couples in domestic partnerships 

 
140 South African Law Commission Report Project 118 of Domestic Partnerships 2006 1. 
141 South African Law Commission Report Project 118 of Domestic Partnerships 2006. 
142 17 of 2006. 
143 South African Law Commission Report Project 118 of Domestic Partnerships 2006 xi- xii. 
144 2005 5 BCLR 446 (CC).  
145 2006 1 SA 524 (CC). 
146 South African Law Commission Report Project 118 of Domestic Partnerships 2006 1-2. 
147 South African Law Commission Report Project 118 of Domestic Partnerships 2006. 
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were largely an invisible group as far as the legal system was concerned, as they are 

excluded from the rights and obligations which automatically attach to marriage.148 It 

was perhaps in the decade of the swinging sixties after World War II when the 

domestic partnerships became more socially acceptable as a relationship form.149 Due 

to the increasing number of couples who live together in domestic partnerships, it 

became clear to the Commission, during its investigation, that there is a dissatisfaction 

with the current laws which they noted in the activities of lawmakers and law reform 

bodies across the globe.150 The dissatisfaction and need is clear and determined by 

the legal problems associated with domestic partnerships and their families which is 

brought before a court and referred to attorneys.151  

Challenges brought before the Constitutional Court were based on the equality clause 

of the Constitution,152 specifically the right not to be discriminated against on the basis 

of marital status and sexual orientation.153 One of the problematic statements or legal 

questions that the Commission faced was whether it was time to provide legal 

recognition to people in domestic partnerships. One argument the Commission 

referred to, was that lawmakers should abandon archaic, moralistic rules and confer 

legal status upon the domestic partnership relationship form, as it is certain that this 

form of relationship will not disappear merely because of the lack of legal 

recognition.154 In considering the need for regulating domestic partnerships the 

commission considered the following:155 

“In a country espousing democracy, equality and change, the question had to be asked 

- was it not time to stop marginalising this relationship simply because it did not conform 

to the majoritarian morality of the past?”  

 
148 South African Law Commission Report Project 118 of Domestic Partnerships 2006 3. 
149 South African Law Commission Report Project 118 of Domestic Partnerships 2006 4. 
150 South African Law Commission Report Project 118 of Domestic Partnerships 2006 4. 
151 South African Law Commission Report Project 118 of Domestic Partnerships 2006 5. 
152 S9 Constitution of the Republic of South Africa, 1996. 
153 2005 5 BCLR 446 (CC) and 2006 1 SA 524 (CC); S9(3) Constitution of the Republic of South Africa, 
1996.  
154 South African Law Commission Report Project 118 of Domestic Partnerships 2006 6. 
155 South African Law Commission Report Project 118 of Domestic Partnerships 2006 6. 
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The Commission contends that some degree of regulation is essential to clarify the 

legal position of heterosexual domestic partnerships.156 

The comprehensive explanation relating to the need for legal reform is of significance 

for this mini-dissertation, however it is somewhat outdated as it was published in 2006 

before the enactment of the Civil Union Act,157 the judgment of the Gory158 case and 

the recent judgment of the Duplan159 case where same-sex couples enjoy legal 

protection even though they do not enter into a civil union. 

The Commission’s report refers to the “traditional” definition of a domestic partnership 

as a man and woman who live together and is supposedly portrayed as man and wife, 

although they did not conclude a legal marriage.160 

During the investigation of the Commission it was confirmed that the public acts under 

a misconception which creates a great deal of confusion with regard to the rights and 

obligations of people in domestic partnerships. Many people are of the opinion that a 

domestic partnership creates similar, if not the exact same, rights and obligations 

attached to marriage in the sense that a domestic partnership constitutes a “common-

law marriage”,161 while it is a fact that such a relationship form is not recognised in 

 
156 South African Law Commission Report Project 118 of Domestic Partnerships 2006 7: “the 
Commission considered certain issues and followed certain guidelines: “In view of the mandate of the 
Commission to reform the applicable family law to comply with the provisions of the Bill of Rights, the 
following issues have been considered in this investigation: whether domestic partnerships should be 
legally recognised and regulated; whether marital rights and obligations should be further extended to 
domestic partnerships * whether a scheme of registered partnerships should be introduced; which 
marital rights, obligations and benefits should require registration or marriage and which should depend 
only on the existence of a domestic relationship; how legislation should provide for same-sex marriage; 
and whether marital rights and obligations should be further extended to people living in interdependent 
relationships having no sexual element. In striving to achieve its aims, the Commission considered the 
following guidelines: The constitutionality of the legislative proposals to create marital rights for same-
sex couples and legal recognition for cohabiting couples had to be ensured. A balance had to be struck 
between the interests of vulnerable parties who are in need of protection and the autonomy of partners 
who prefer not to legalise their relationship formally. The interests of third parties who, through the legal 
recognition of domestic partnerships, would incur liabilities as service and benefit providers towards 
partners in these relationships needed to be protected adequately. The legislative measures created 
had to be accessible and practicable. Finally, the Commission's aim with the recommended legislative 
reform could never be to appease specific interest groups.”  
157 17 of 2006. 
158 2007 4 SA 97 (CC). 
159 2017 2 SA 264 (CC). 
160  South African Law Commission Report Project 118 of Domestic Partnerships 2006 10. 
161 In the South African Law Commission Report project 118 of Domestic Partnerships 2006 15 the 
following is explained with regards to a common-law marriage: “h) Common-law marriage 1.4.28 A 
common-law marriage arises when a couple agree between themselves to be married, hold themselves 
out to be married, and live together for a substantial period of time. The common-law marriage was, 
and still is, recognised in some states of America. 1.4.29 One should, however, distinguish the common-
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South Africa.162 For the purpose of the Commission’s investigation the term domestic 

partnership refers to:163  

“…established, conjugal or non-conjugal relationships between unmarried people of 

the same or opposite sex.” 

The Commission investigated the reason for the existence of domestic partnerships 

and in their assumption, they discussed a number of reasons in depth. Although many 

parties choose not to marry, there are mitigating circumstances that do not make it 

possible for the parties to marry. Migrant labour and apartheid, as briefly discussed in 

the introduction hereof, contributed to the increase in domestic partnerships as a 

relationship form and consequently many women have little legal protection.164 

Furthermore, in the social and political context poverty and unemployment are factors 

which directly affect people’s “choice” to marry or not to marry. Often women rely on 

men for financial support and consequently accept the man’s refusal to marry them.165 

Poverty furthermore creates the position where it is impossible for men to pay lobola 

and therefore they cannot enter a marriage if they are not in a position to financially 

provide for a wife and children. 166  

A further contributing factor is economic conditions, such as a divorced person or 

widow or widower who would lose a financial benefit relating to maintenance if he or 

she re-marries.167 The avoidance of the traditional obligations of marriage is another 

reason why people “choose” not to marry. The lack of legal protection of domestic 

partnerships places a party to such a relationship in a convenient position to end or 

leave the relationship without any legal obligation, often placing the other party to the 

domestic relationship in a fragile and vulnerable position.168 The improved position of 

women in society, who value their independence, often choose not to marry in an 

attempt to avoid traditional roles, as marriage is often associated with male 

 
law marriage in a handful of American jurisdictions where the informal consent marriage is still 
recognised as a legal marriage on the one hand, and the popular use of the word on the other hand. 
Common-law marriages are not recognised in South Africa.” (footnotes omitted). 
162 South African Law Commission Report Project 118 of Domestic Partnerships 2006 12. 
163 South African Law Commission Report Project 118 of Domestic Partnerships 2006 12. 
164 South African Law Commission Report Project 118 of Domestic Partnerships 2006 24. 
165 South African Law Commission Report Project 118 of Domestic Partnerships 2006 25. 
166 South African Law Commission Report Project 118 of Domestic Partnerships 2006 25.  
167 South African Law Commission Report Project 118 of Domestic Partnerships 2006 27. 
168 South African Law Commission Report Project 118 of Domestic Partnerships 2006 27. 
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domination. A domestic partnership may be deemed more flexible in that it presents a 

free and equal relationship.169 Ignorance of the law is a major factor which contributes 

to the existence of domestic partnerships and the misconception that it is legally 

recognised and consequently that certain rights and obligations attach to this form of 

relationship.170 

Marriage is a vehicle which the state has focussed on as the preferred relationship 

form for adults to publicly and officially declare their commitment towards each other. 

Due to the fact that a marriage can only be terminated by death or legal procedure 

(divorce) it creates stability and certainty.171 However it is clear from the chapters and 

paragraphs above that marriage is no longer the only acceptable family form. Many 

modern forms of relationships have come into existence and are characterised by 

emotional and financial interdependence, a reciprocal duty of care and the expectation 

that the relationship is durable and will continue to exist.172 The need for certainty and 

stability cannot be ignored by the law and it should be recognised that these partners 

in domestic partnerships will benefit from a legal framework which creates certainty 

and stability.173  

Due to constitutional development and intervention by the legislator, partners in 

domestic partnerships are legally recognised in certain circumstances but the 

 
169 South African Law Commission Report Project 118 of Domestic Partnerships 2006 28.  
170 In South African Law Commission Report project 118 of Domestic Partnerships 2006 32 the 
perception of individuals is discussed: “2.2.30 Many different perceptions exist about the law. Some 
believe that the duration of the relationship creates legal protection while others think that having 
children together entitles the domestic partners to legal protection. Some parties do not know that there 
is no legal recognition of domestic partnerships. 2.2.31 This lack of awareness of legal rights may in 
part be due to the still prevalent belief in the existence of common-law marriage, despite the fact that 
this concept has been abolished worldwide. Common-law marriage is conceptually very different from 
domestic partnership. The latter conveys an impression of freedom from responsibility, implying also 
that this is the result of a deliberate choice. The former implies that “common-law spouses” will be 
awarded the same rights as married couples after a certain period of time without any affirmative action 
being needed by the parties, although ironically even some of the forms of common-law marriage that 
existed required some affirmative action. 2.2.32 It should, however, not be overlooked that many people 
are remiss about directing their lives. They drift into and remain in relationships without consciously 
considering the implications of failure and termination. The difficulty of formulating policy for those who 
do not marry is therefore compounded by the fact that within the group of domestic partners there are 
many who have not made any real choice. 2.2.33 Some people furthermore believe that marriage is 
unnecessary or irrelevant if no children are involved.” 
171 South African Law Commission Report Project 118 of Domestic Partnerships 2006 71.  
172 South African Law Commission Report Project 118 of Domestic Partnerships 2006 71. 
173 South African Law Commission Report Project 118 of Domestic Partnerships 2006 71. 
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recognition is limited to the specific purposes of each statute.174 Although same-sex 

couples qualify as each other’s intestate heirs if they were in a domestic partnership 

with reciprocal duties towards each other, heterosexual couples are out in the cold 

after the deadlock that was created by the Volks175 judgment. 

The Commission recognised different types of domestic partnerships in its attempt to 

establish a legal framework that will benefit the partners in domestic relationships who 

desire certainty and stability.176 For the purpose and limitation of this mini-dissertation 

 
174 South African Law Commission Report Project 118 of Domestic Partnerships 2006 152 * the use of 
the expressions "spouse, partner or associate" in section 6(1) (f) of the Independent Media Commission 
Act of 1993 and sections 5(1) (e) and (f) of the Independent Broadcasting Authority Act of 1993 and the 
fact that, for purposes of these provisions, "spouse" includes a "de facto spouse"; * "life-partner" in 
sections 3(7)(a)(ii), 3(8) and 7(5) of the Lotteries Act of1997; * section 27 (2)(c)(i) of the Basic Conditions 
of Employment Act of 1997 provides for family responsibility leave in the event of the death of a "spouse 
or partner"; * the definition of "spouse" in section 31 of the Special Pensions Act of 1996 to mean "the 
partner... in a marriage relationship" which latter relationship is defined to include "a continuous 
cohabitation in a homosexual or heterosexual partnership for a period of at least 5 years"; * the definition 
of "family responsibility" in section 1 of the Employment Equity Act of 1998 which includes "responsibility 
of employees in relation to their spouses or partner, their dependent children or other members of their 
immediate family who need their care and support"; * the definition of "spouse" in section 8(6)(e)(iii)(aa) 
of the Housing Act of 1997 which includes "a person with whom the member lives as if they were married 
or with whom the member habitually cohabits"; * sections 9(4) and 11(5)(b) of the South African Civil 
Aviation Authority Act of 1998; * "life partners" in sections 10(2) and 15(9) of the Road Traffic 
Management Corporation Act of 1999; * section 35 of the Constitution of The Republic of South Africa, 
1996, dealing with the rights of arrested, detained and accused persons, provides that such people 
have the right to communicate with and to be visited by his or her spouse or partner; * clarity for 
unmarried fathers on their rights of access and custody. Natural Fathers of Children Born out of Wedlock 
Act of 1997; * section 21(13) of the Insolvency Act of 1936 states that for purposes of that section the 
word "spouse" means not only a wife or husband in the legal sense, but also a wife or husband by virtue 
of a marriage according to any law or custom, and also a woman living with a man as his wife or a man 
living with a woman as her husband, although not married to one another; * legislation recently passed 
extending the definition of "spouse" for the purpose of estate duty provisions to domestic partners 
(Amendment of the definition of spouse in section 1 of the Estate Duty Act of 1955 in terms of section 
3 of the Taxation Laws Amendment Act of 2001).” 
175 2005 5 BCLR 446 (CC). 
176 South African Law Commission Report project 118 of Domestic Partnerships 2006 314 “6.1.1 Even 
if marriage is made available to both same- and opposite-sex couples, this will not address the need 
for protection of people in functional family relationships who do not wish to or who are unable to get 
married for different reasons. 6.1.2 Firstly, not all same-sex couples favour marriage, and many see it 
as an oppressive institution that is wrongly presented by a heterosexual society as the norm against 
which all other relationships should be measured. 6.1.3 Secondly, many opposite-sex couples 
deliberately choose not to get married because they do not desire the consequences that attach to 
marriage. The legislature must respect the autonomy of partners in both these categories.1 6.1.4 
Thirdly, a further category of relationships exists where the partners are not married because one of the 
partners does not want to get married. The other partner, who is often not in a position to insist on 
marriage, is generally referred to as the vulnerable partner in such a relationship and may be in dire 
need of legal protection. 6.1.5 Fourthly, adult individuals in non-conjugal but close personal 
relationships based on emotional or economic interdependency may also be in need of formalizing their 
interdependent relationship in order to provide for one another upon the death of one of them. These 
couples are often referred to as care-partners.” 
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the focus will be on the legal consequences for partners in domestic life partnerships 

at the death of their partner (their rights as the surviving partner on intestacy). 

In chapter 6 of the Commission’s report177 it is stated that the need exists to regulate 

domestic partnerships. The Commission recommends the implementation of a 

Registered Partnership Act for those who has a desire for some form of legal protection 

but however choose not to marry.178 During the said chapter the requirements and 

consequences of such a registered partnership is discussed. Persons who qualify to 

enter into a registered partnership is defined, which includes unmarried heterosexual 

partners.179 Furthermore the Commission recommends that the registration process 

must be strictly formal in the presence of a registration officer and two witnesses.180 A 

lengthy evaluation and discussion of the proprietary regime follows together with 

recommendations by the Commission.181 The termination of such a registered 

partnership is discussed, evaluated and the circumstances and procedure which 

should be followed is recommended by the Commission.182 

3 2 The draft Domestic Partnership Bill183 

 

Section 1 of the draft Domestic Partnership Bill184 defines a “domestic partner” and 

partnership –s: 

“”domestic partner" means a partner in a domestic partnership and includes a former 

domestic partner; “domestic partnership" means a registered domestic partnership or 

unregistered domestic partnership between two persons who are both 18 years of age 

or older and includes a former domestic partnership.” 

In terms of the draft Domestic Partnership Bill, if enacted, the surviving partner to a 

registered domestic partnership will have claims under both the Intestate Succession 

Act185 and the Maintenance of Surviving Spouses Act186 respectively. Section 19 of 

 
177 South African Law Commission Report project 118 of Domestic Partnerships 2006 71. 
178 South African Law Commission Report project 118 of Domestic Partnerships 2006 71. 
179 Clause 4 of the proposed legislation. 
180 Clause 6 of the proposed legislation. 
181South African Law Commission Report project 118 of Domestic Partnerships 2006 71.   
182South African Law Commission Report project 118 of Domestic Partnerships 2006 71.  
183 Draft Domestic Partnerships Bill of 2008 Published in GG 30663 of 14 January 2008. 
184 S1(b) Published in GG 30663 of 14 January 2008. 
185 81 of 1987. 
186 27 of 1990. 
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the draft Domestic Partnership Bill determines that for the purpose of the Act, “spouse” 

in the Maintenance of Surviving Spouses Act must be interpreted to include a 

registered domestic partner and similarly section 20 of the draft Domestic Partnership 

Bill confirms that for the purpose of the Act, “spouse” in the Intestate Succession Act 

must be interpreted to include a registered domestic partner. 

The draft Domestic Partnership Bill furthermore makes provision for domestic partners 

in an unregistered domestic partnership in the event of death of the other domestic 

partner. Section 29 of the draft Domestic Partnership Bill determines that the surviving 

partner may bring an application to court for the reasonable maintenance needs 

against the estate of the first dying partner.187 Such an application is in a format and 

substance parallel or comparable to a claim under the Maintenance of Surviving 

Spouses Act.188  

Section 31 of the draft Domestic Partnership Bill determines the legal position of a 

surviving domestic partner in the event of intestacy of the first dying domestic partner 

as follows: 

“(1) Where an unregistered domestic partner dies intestate, his or her surviving 

unregistered domestic partner may bring an application to court, subject to subsections 

(2) and (3), for an order that he or she may inherit the intestate estate.  

(2) Where the deceased is survived by an unregistered domestic partner as well as a 

descendant, such unregistered domestic partner inherits a child's share of the intestate 

estate or so much of the intestate estate as does not exceed in value the amount fixed 

from time to time by the Cabinet member responsible for the administration of Justice 

by notice in the Gazette, whichever is the greater, as provided for in the Intestate 

Succession Act.  

(3) In the event of a dispute between a surviving unregistered domestic partner and 

the customary spouse of a deceased partner regarding the benefits to be awarded, a 

court may, upon application by either the unregistered domestic partner or the 

customary spouse, make an order that it regards just and equitable with reference to 

all the relevant circumstances of both relationships.” 

 
187 Ss 29 and 30 of the draft Domestic Partnership Bill. 
188 27 of 1990; Du Toit “The constitutional family in the law of succession” 2009 SALJ 463 480. 
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3 3 Criticism with regards to the draft Domestic Partnership Bill’s approach 

and the viability thereof 

 

If registered domestic partnerships are included in the ambit of the Bill, such a 

registered domestic partnership, has a pre-requisite of being formally solemnised. This 

will merely constitute an alternative to a civil marriage or union with undistinguishable 

consequences. The Bill and its application should be restricted to ex post facto 

recognition of domestic partnerships. If the application of the Bill is extended to both 

registered and unregistered partnerships, restricting a person’s right (who is a party to 

a registered domestic partnership) to a need-based claim would be unreasonable as 

it could be interpreted that formally registering a partnership is a declaration by the 

parties to such a domestic partnership that they want more extensive rights and 

consequences to be attached to their relationship.189 

The Bill as it stands currently, unamended, provides for partners to an unregistered 

domestic partnership with the possibility for non-need-based claims and consequently 

the approach in the Bill cannot be reconciled with the contextualised model of choice. 

The purpose of the contextualised model entails that parties to a domestic 

partnerships should not be excluded from the right to claim, which claims is restricted 

and/or limited to need-based claims.190  Coetzee Bester and Louw argues that the Bill, 

if unamended, affords certain benefits to parties in  unregistered domestic 

partnerships, resulting in equal treatment to spouses and may in certain circumstances 

greater beneficial treatment than spouses.191  Based on the aforementioned, Coetzee 

Bester and Louw concludes the following:192 

“by treating unregistered domestic partners in almost all respects as spouses (and in 

some cases even better than spouses), it is contended that the Domestic Partnerships 

Bill completely ignores the choice of the partners not to marry. In addition to this 

apparent infringement of personal autonomy, the Bill also seems to create a regulatory 

system which is not a true alternative to matrimonial law. As already mentioned before, 

this is not an insignificant defect considering the overwhelming judicial and academic 

insistence that cohabitation must be preserved as a true alternative to marriage. As 

 
189 Coetzee Bester, Louw PELJ  2014 2951 2970. 
190 Coetzee Bester, Louw PELJ  2014 2951 2972. 
191 Coetzee Bester, Louw PELJ  2014 2951 2972. 
192 Coetzee Bester, Louw PELJ  2014 2951 2972. 
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such, the Bill in its present form may unjustifiably infringe on the autonomy of one or 

both of the partners and as a result suffer from a fatal constitutional defect.” 

Smith states that the promulgation of the Bill will be the first of its kind in the history of 

South Africa. Smith , however, pointed out that the content of the final Bill requires 

careful consideration and possible amendments before its promulgation. Aspects 

relating to property regime and division of property between partners require 

redrafting. He suggests that a possible outcome of the enactment of the Bill will enable 

the ratio in Volks193 to be overcome. It might create possible extensions of the law of 

marriage to partners who register a domestic partnership in future. He states that such 

a registered domestic partnership would break down the social, moral and legal 

differences between married and unmarried couples. The main concern of this 

dissertation is as Smith states, the ratio in Volks194 may continue to be an obstacle to 

unregistered domestic partnerships relating to the extension of rights and obligations 

attached to marriage, as this is not addressed in the Bill.195 Throughout the chapters 

it is evident that the individuals who require legal protection is unlikely to register a 

domestic partnership and therefore legal extension of certain rights attached to 

marriage relating to unregistered marriages must be addressed in the Bill before it is 

enacted. 

 

3 4 What alternative solutions are available? 

 

From the introduction hereof and the chapters that followed the “choice argument” was 

discussed, the choice not to marry and therefore electing to be excluded or forego 

(from) legal recognition, protection and obligations, such as the rights and obligations 

that attach to marriage.196 Based on the arguments in the previous paragraphs the 

“choice argument” is not a suitable argument as it only takes into account the objective 

 
193 2005 5 BCLR 446 (CC). 
194 2005 5 BCLR 446 (CC). 
195 Smith ‘The dissolution of a life or domestic partnership’ Heaton (ed) The law of Divorce and 
Dissolution of Life Partnerships in South Africa (2014) 473-474. 
196 Volks v Robinson 2005 5 BCLR 446 (CC). 
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legal impediment to marriage, which amounts to an unjustifiable infringement of 

heterosexual domestic partner’s right to equality.197 

Alternatives for regulating domestic partnerships have been identified which will be 

discussed briefly in the paragraphs that follow.  

3 4 1 The contextualised model of choice 
 

Partners in a domestic partnership do not always have the choice or ability to exercise 

their right to marry and consequently should not be penalised by excluding such a 

party from claiming spousal benefits.198 Sachs J in the Volks199 case analysed the 

contextualised model of choice and in the analysis concluded that  if the approach is 

adopted it will mean that South African law must differentiate between claims based 

on need as opposed to spousal claims not relating to need based claims. 

Consequently the contextualised approach recognises that domestic partners may 

have needs and that such a partner cannot be deprived of claims relating to these 

needs irrespective of the fact that such partners did not exercise a “choice” to marry.200 

The objective that must be fulfilled by this specific claim must be taken into 

consideration to determine if the claim is a need based claim or not.  

A need based claim will fulfil a social objective, whereas division of matrimonial assets 

is merely an attempt to give effect to a specific matrimonial property regime, chosen 

by the parties to regulate their marriage and assets.201 Smith states that both the 

Maintenance of Surviving Spouses Act202 and Intestate Succession Act203 serve the 

fundamental purpose of addressing the need of the survivor.204 This model seems to 

address many of the concerns relating to the lack of protection that parties to a 

domestic partnership experience. Coetzee Bester and Louw argues as follow:205 

 
197 Coetzee Bester, Louw “Domestic partners and “choice argument”: quo vadis?” PELJ  2014 2951 
2957-2958. 
198Coetzee Bester, Louw PELJ  2014 2951 2957 2958.  
199 2005 5 BCLR 446 (CC). 
200 2005 5 BCLR 446 (CC) paras 152-165; Coetzee Bester, Louw PELJ  2951-2959. 
201 Coetzee Bester, Louw PELJ  2014 2951 2959. 
202 27 OF 1990. 
203 81 OF 1987. 
204 Smith "Rethinking Volks v Robinson: The Implications of Applying a 'Contextualised Choice Model' 
to Prospective South African Domestic Partnerships Legislation" 2010 PELJ 238-300. 
205 Coetzee Bester, Louw PELJ  2014 2951 2969. 
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“this contextualised model of choice appreciates that a domestic partnership cannot 

be equated with a marriage while at the same time it recognises that vulnerable 

domestic partners should be provided with at least a minimum standard of protection, 

i.e. the protection of their needs-based claims.” 

3 4 2 The function-over-form approach 

 

This approach recognises that choice does not necessarily have to be expressed in 

the form of a valid marriage. It further recognises that all families are not created by 

marriage and that domestic partnerships can fulfil the same social function as a valid 

marriage.206  The express conduct of the parties is interpreted as an expression of 

choice and consequently a party to such a domestic partnership cannot avoid legal 

consequences such as being sued for spousal benefits merely because he or she 

chose not to marry. 

3 4 3 The Smith model 
 

Smith confirms that the draft Bill provides that a reciprocal duty of support arises by 

operation of law, as soon as a registered domestic partnership has been entered into. 

Furthermore, a partner to a registered domestic partnership qualifies as a “spouse” for 

purposes of the Intestate Succession Act207 and the Maintenance of Surviving 

Spouses Act.208 Smith confirms that need-based claims and proving that reciprocal 

duties of support exist is not an issue with registered domestic partnerships. Smith 

however states that the question that must be answered is whether any discrepancy 

exists between matrimonial property law and the property regime created in the Bill. 

Furthermore to determine if such a discrepancy does exist, it must be established 

whether it constitutes an infringement of the equality clause, in that the Bill does not 

provide equal protection and benefits as provided for in matrimonial law.209 Smith 

addresses this question in full, with practical examples, however due to the restriction 

of this study it will not be dealt with in detail. 

 
206 Coetzee Bester, Louw PELJ  2014 2951 2961. 
207 81 of 1987. 
208 27 of 1990; Smith 2010 PELJ 238 274-275. 
209 For a full discussion on the property regime created in the Bill and whether a discrepancy exist see 
Smith “Rethinking Volks V Robinson: The implication of applying the “Contextualised choice model” to 
prospective South African domestic partnerships legislation” 2010 PELJ  238 274-287. 
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The Smith Model is an adapted form of the contextualised model choice approach. 

The Smith model like the contextualised choice model is based on a need-based 

claim, however in certain circumstances parties to a domestic partnership may rely on 

the principles of matrimonial property law.210 The Smith model unlike the 

contextualised model of choice provides for the possibility to extend proprietary claims 

to domestic partners. Smith states that where the Bill fails to make sufficient provision 

for an alternative to the matrimonial property law, the principles of matrimonial property 

must be accessible to parties in a registered domestic partnerships. According to the 

Smith model, the protection of matrimonial law (where the Bill fails such protection) 

will not automatically apply to the parties to a domestic partnership, but it must be 

accessible, should it be required.211 Parties to a domestic partnership (registered and 

unregistered) will be obliged to bring an application to court for the extension of legal 

protection of specific provision relating to matrimonial property law.212 

 

3 5 Conclusion 

 

In order for the Bill to be a viable solution in addressing the impasse created by the 

current law, various amendments will have to take place. This dissertation concurs 

with the opinion of Coetzee Bester, Louw that the Bill should be limited to ex post facto 

recognition of domestic partnerships. Furthermore, that the Bill is not reconcilable with 

the contextualised model, which is based on need-based claims, in that it provides 

parties to a domestic life partnership similar if not more legal protection as afforded to 

marriages. The Bill unamended, merely creates an alternative to marriages and civil 

unions. Further creating a pre requisite to solemnise a registered domestic 

partnership. The social and economic realities of heterosexual life partners as 

discussed throughout the study will continue to result in life partners failing to register 

a domestic partnership if the legislation is enacted. Furthermore, if a party to a life 

partnership cannot convince their partner to enter into a marriage or civil union, what 

 
210 Coetzee Bester, Louw PELJ  2014 2951 2963. 
211 Smith 2010 PELJ 238 284-285. 
212 Smith 2010 PELJ 238 284-294. 
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would persuade them to conclude a domestic partnership as per the provisions of the 

Bill? 

 

 

Chapter 4: The Laubscher v Duplan conundrum 
 

4 1 Introduction 

 

In the paragraphs to follow, the research questions will be discussed and 

addressed.213 A brief overview of the facts of the Duplan214 case, the dispute, the 

arguments on behalf of each party, the majority and minority judgment will be 

analysed. The current legal position and possible remedies will be addressed based 

on the opinions of academic scholars. It has been the contention for many years that 

the “choice” argument will play a vital role in litigation relating to same-sex life partners 

who choose not to enter into a civil union. The arguments on behalf of the applicant 

and respondent are therefore of paramount importance. as the theories, as discussed 

above throughout all the chapters were brought before court. 

 

4 2 A short summary of the facts 

 

The deceased, mister Laubscher, died intestate on 13 February 2015. The deceased 

and his surviving partner, mister Duplan was in a permanent relationship since 2003 

and had undertaken reciprocal duties of support towards each other. Their partnership 

was never solemnised in terms of the Civil Union Act. The deceased was survived by 

his life partner mister Duplan and his brother Rasmus Laubscher. 

 
213 Chapter 1 of this mini-dissertation 12; 3 1 Should the legal protection that has been extended to 
same-sex life partnerships and religious marriages be afforded to heterosexual life partnerships?  
3 2 Does the current legal position created by the positive law constitute a restitutory measure as 
contemplated in Section 9(2) of the Constitution or does it constitute an arbitrary one? Has a new pattern 
of disadvantage been created?  3 3 Is the “parallel accommodation” hypotheses, whereas similar 
protection is extended to unmarried heterosexual couples which have been afforded to unmarried 
same-sex couples, a probable and viable solution? 
214 2017 (2) SA 264 (CC). 
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4 3 The dispute 

 

The brother of the deceased, who was the appointed executor was of opinion that he 

was the sole intestate heir and that the surviving partner of the permanent domestic 

partnership did not qualify as the intestate heir of the deceased in terms of the Gory-

order.215 Since the enactment of the Civil Union Act remedied the previous position of 

same-sex parties to a permanent life partnership, who could not marry and 

consequently the surviving partner did not qualify as the surviving spouse.216  

4 4 The argument by the applicant 

 

A sufficiently large group of the community has an interest in the matter as it not only 

impacts the gay and lesbian community but all parties in permanent life partnerships 

and their right to potentially qualify as intestate heirs of the first dying partner.217 The 

history of equalisation of rights of same-sex couples and the reasoning behind the 

Fourie218 judgment are discussed.219  

The applicant argued that the Gory-order was an interim remedy, which was a result 

of the unconstitutionality of Intestate Succession Act220 and that legislation amending 

the relevant statutes would rule out the effect of previous fragmentary decisions 

relating to particular statutes. The applicant further argued that on its interpretation of 

the Constitutional Court’s decision, when legislation is enacted to grant same-sex 

couples in permanent life partnerships with the same right as heterosexual married 

couples (choice to marry) there would be no valid reason to distinguish between 

unmarried heterosexual and same-sex couples.221 The applicant argued that the relief 

 
215 Gory v Kolver NO 2007 4 SA 97 (CC). 
216 Cessante ratione legis cessat ipsa lex-rule: Sole and acknowledged reason of the law ceased 
entirely, the law must be considered absolute, intention of the legislature ceased to exist; Laubscher v 
Duplan 2017 (2) SA 264 (CC) paras 5-12. 
217Bergenthuin SC and Bergenthuin Applicants heads of argument 6. 
218 Minister of Home Affairs v Fourie 2006 (1) SA 524 CC. 
219Bergenthuin SC and Bergenthuin Applicants heads of argument 13-16. 
220 S1(1) of Act 81 of 1987. 
221 In Gory v Kolver  2007 4 SA 97 (CC) par 29 the court remarks: “ It is true that, should this Court 
confirm paragraph 2 of the High Court order, the position after 1 December 2006 will be that section 
1(1) of the Act will apply to both heterosexual spouses and same-sex spouses who “marry” after that 
date, if Parliament either fails to respond before the Fourie deadline or if it does enact legislation 
permitting same-sex couples to “enjoy the status and the benefits coupled with responsibilities it accords 
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in terms of the Gory-order was only temporary based on a dictum made by the 

Constitutional Court in its judgment.222 The Applicant contended that the enactment of 

the Civil Union Act223 led to an intervention by the legislature and consequently the 

relief by the “reading-in” was subject to such intervention and became absolute.224 The 

applicant relied on the preamble of the Civil Union Act225 in their argument in that the 

Act entails comprehensive legislation which regulates all aspect of gay and lesbian 

persons in their relationships. That the aim of the Act was to grant relief of the prejudice 

this group of people have suffered and to bring the family law dispensation in line with 

the rights of equality after the enactment of the Constitution.226 In terms of the Act 

there is no distinction made between same-sex and heterosexual couples.227 

The applicant argues that there is a clear inconsistency to the “reading-in” by the 

Constitutional Court in the Gory228case which amended Section 1(1) of the Intestate 

Succession Act229. The amendment brought on by Section 13(1) and (2)(b) of the Civil 

Union Act.230 It is trite, in the interpretation of ordinary statutes regarding 

inconsistencies that the subsequent legislation prevails over the earlier legislation. 

Consequently, the applicant argued that the definition of “spouse” in the Civil Union 

 
to heterosexual couples.” Unless specifically amended, section 1(1) will then also apply to permanent 
same-sex life partners who have undertaken reciprocal duties of support but who do not “marry” under 
any new dispensation. Depending on the nature and content of the new statutory dispensation (if any), 
there is the possibility that unmarried heterosexual couples will continue to be excluded from the ambit 
of section 1(1) of the Act. As was argued by the Starke sisters, the rationale in previous court decisions 
for using reading-in to extend the ambit of statutory provisions applicable to spouses/married couples 
so as to include permanent same-sex life partners was that same-sex couples are unable legally to 
marry and hence to bring themselves within the ambit of the relevant statutory provision. Once this 
impediment is removed, then there would appear to be no good reason for distinguishing between 
unmarried heterosexual couples and unmarried same-sex couples in respect of intestate succession 
(footnotes omitted).  
222 2007 4 SA 97 (CC) par 30 the court remarks: “In this regard, it is useful to reiterate the following 
dictum of this Court in National Coalition for Gay and Lesbian Equality v Minister of Home Affairs: “It 
should also be borne in mind that whether the remedy a Court grants is one striking down, wholly or in 
part; or reading into or extending the text, its choice is not final. Legislatures are able, within 
constitutional limits, to amend the remedy, whether by re-enacting equal benefits, further extending 
benefits, reducing them, amending them, ‘fine-tuning’ them or abolishing them. Thus they can exercise 
final control over the nature and extent of the benefits.” (footnotes omitted). 
223 17 of 2006. 
224 Bergenthuin SC and Bergenthuin Applicants Heads of Argument 17-21. 
225 17 of 2006. 
226 Constitution of the Republic of South Africa, 1996. 
227Bergenthuin SC and Bergenthuin Applicants Heads of Argument 21-22. 
228 2007 (4) SA 97 (CC). 
229 81 of 1987. 
230 17 of 2006. 
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Act231 should prevail.232 The applicant further stated that the unconstitutionality of 

Section 1(1) of the Intestate Succession Act233 was removed by the enactment of the 

Civil Union Act234 and therefore the accessory remedy of “reading-in” has lapsed.235 

The applicant addressed the discrimination aspect relating to same-sex partners who 

chose not to enter into a civil union. Mere differentiation is not equal to discrimination. 

The legal consequences that follow upon the conclusion of a marriage or civil union, 

which consequences are not enjoyed by parties, who do not exercise their right to 

conclude a marriage or civil union does not constitute unfair discrimination.236 Section 

14 of the Equality Act237 addresses discrimination and the element of unfairness. 

Some aspects that must be taken into consideration which the applicant focused on 

are: 

a) Whether the discrimination reasonably and justifiably differentiates between 

persons according to objectively determinable criteria, intrinsic to the activity 

concerned;238 and 

b) Whether the discrimination has a legitimate purpose.239 

The applicant applied the Constitutional Court’s reasoning in the Volks240 case with 

regards to the question whether the exclusion of surviving partners of same-sex 

permanent life partnerships from the benefits in terms of the Intestate Succession 

Act241 constitutes unfair discrimination. It was stated that Section 13(2)(b) of the Civil 

Union Act242 caused an extension and/or amendment of the term “surviving spouse” 

to include partners in a civil union and furthermore that the legislature did not intend 

to differentiate between unmarried heterosexual and same-sex couples.243 Further to 

 
231 17 of 2006. 
232 Bergenthuin SC and Bergenthuin Applicants Heads of Argument 28.  
233  81 of 1987.  
234 17 of 2006. 
235 Bergenthuin SC and Bergenthuin Applicants Heads of Argument 28. 
236 Bergenthuin SC and Bergenthuin Applicants heads of Argument 35.  
237 Promotion of Equality and Prevention of Unfair Discrimination Act 4 of 2000. 
238 S14(2)(c) Act 4 of 2000.  
239 S14(3)(f) Act 4 of 2000. 
240 2005 5 BCLR 446 CC. 
241 81 of 1987. 
242 17 of 2006. 
243 Bergenthuin SC and Bergenthuin Applicants heads of Argument 36-37.  
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his argument the applicant stated that there is no reasoning, logic or law to distinguish 

between heterosexual and same-sex couples.244  

As per the aforementioned, the applicant relied on the Constitutional Court’s approach 

in the Volks245 case with regards to marriage as an important social institution. Based 

on this premises the law may distinguish between married and unmarried people. With 

the enactment of the Civil Union Act246 reference to married couples now include 

partners who have concluded a civil union.247 The applicant furthermore echoed the 

Constitutionals Court’s argument in the Volks matter that partners to a permanent life 

partnership may enter into or exit the relationship at any given time without any 

formalities, that the rights and obligations attached to marriage takes place ex lege 

whereas the majority of rights and obligations attached to a permanent life partnership 

takes place in terms of an agreement. Furthermore, the right to freedom of testation 

of married couples are limited and qualified whereas the same does not apply in the 

law of succession relating to unmarried couples. The choice to marry is a conscious 

decision and parties to a marriage exercise a choice and accepts the legal and moral 

obligations attached to marriage.248 The applicant relied on the Constitutional Court’s 

determination to distinguish between married and unmarried couples and that it does 

not constitute unfair discrimination, as it is not an impairment of dignity but that there 

is merely a fundamental difference between a marriage and a permanent life 

partnership.249 Based on the Constitutional Court’s judgment the applicant argued that:  

“It is submitted that the Honourable Constitutional Court will not depart from the 

judgment in Volks NO v Robi(n)son in accordance with the principle of essential 

certainty, and the rule of law that a Court will ordinarily not vary its own final order: 

“The principle of finality in litigation which underlies the common law rules for the 

variation of judgments and orders is clearly relevant to constitutional matters. There 

must be an end to litigation and it would be intolerable and could lead to great 

uncertainty if Courts could be approached to reconsider final orders made in judgments 

declaring the provisions of the particular statute to be invalid.” 

 
244 Bergenthuin SC and Bergenthuin Applicants heads of Argument 37. 
245 2005 5 BCLR 446 CC. 
246 17 of 2006. 
247 Bergenthuin SC and Bergenthuin Applicants heads of Argument 38. 
248 Bergenthuin SC and Bergenthuin Applicants heads of Argument 38-40. 
249 Bergenthuin SC and Bergenthuin Applicants heads of Argument 39-40. 
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In conclusion the applicant stated the following: 

“It is submitted that on a proper interpretation of the Civil Union Act, First Respondent 

is excluded from inheriting intestate. Application of accepted rules of construction 

indicates that the reading-in “amendment” effected by the Constitutional Court in Glory 

v Kolver became obsolete and effect must be given to the clear wording of Section 1(1) 

of the Intestate Succession Act, as amended by Section 13(2)(b) of the Civil Union Act. 

Consequently the Honourable Constitutional Court will be asked to grant leave to 

appeal to Applicant, and to uphold the appeal with a consequential amendment of the 

order granted by the Court a quo.” 

4 5 The first respondent’s argument 
 

The first respondent argued that the Gory order qualifies same-sex partners in a 

permanent life partnership to inherit as intestate heirs whereas the Civil Union Act250 

qualifies same-sex partners as intestate heirs once they have entered into a Civil 

Union.251 The first respondent contended that he and the deceased were same-sex 

life partners and consequently qualify as an intestate heir in terms of the Gory order.252 

The respondent rejected the argument of the applicant that the Gory order was merely 

an interim order. The respondent argued that the Gory order amended Section 1(1) of 

the Intestate Succession Act253 and that such an amendment is indefinite until the 

legislature intervenes and repeals it.254 Furthermore in opposing the applicant’s 

argument the respondent stated that the Civil Union Act255 and the Gory order can 

exist side by side as it is not incompatible.256 In addressing the applicants third 

submission that the reason for the Gory order has diminished. The respondent argues 

 
250 17 of 2006. 
251 Trengove SC and Kellermann First Respondent Heads of Argument 4.  
252 Trengove SC and Kellermann First Respondent heads of Argument 4. 
253 81 of 1987. 
254 Trengove SC and Kellermann First Respondent heads of Argument 4. 
255 17 of 2006. 
256 Trengove SC and Kellermann First Respondent heads of Argument 4; “in the Respondent’s Heads 
of Argument he explains the effect of the Act and the Order and how it exists side by side 16-17: “30. 
The Gory order and the Civil Union Act are not incompatible. They comfortably live side by side. Their 
combined effect is as follows:30.1. First, section 1(1) of the Intestate Succession Act says that a 
“spouse” qualifies as an intestate heir. 30.2. Second, section 13(2)(b) of the Civil Union Act says that a 
civil union partner is a “spouse”. Civil union partners thus qualify as intestate heirs.30.3. Third, the Gory 
order says that same-sex life partners also qualify as one another’s intestate heirs even if they are not 
married. 30.4. There is some overlap between the second and third provisions in that the same-sex 
partners in a civil union qualify as intestate heirs under both of them. But there is no inconsistency 
between the two provisions.” 
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that it is incorrect and that the enactment of the Civil Union Act257 has resulted in the 

reason for the Gory order to fall away. The respondent contends that the reason for 

the Gory order is for persons in same-sex life partnership to qualify as intestate heirs 

of the first dying partner’s estate despite not being married. Therefore, the purpose of 

the order has not diminished and continues to protect same-sex life partners to qualify 

as intestate heirs. The Act enables same-sex and heterosexual couples to enter a civil 

union.258 The respondent argued as follow relating to the interpretation of the Gory 

order:259 

“The starting point is to determine the manifest purpose of the order. In interpreting a 

judgment or order, the court’s intention is to be ascertained primarily from the language 

of the judgment or order in accordance with the usual well-known rules relating to the 

interpretation of documents. As in the case of a document, the judgment or order and 

the court’s reasons for giving it must be read as a whole in order to ascertain its 

intention.” 

The respondent further stated:260  

“The court thus made it clear that its reading-in order was of indefinite duration albeit 

subject to amendment or repeal by parliament. The court did not curtail the life of the 

order in any way.” 

In addressing the imbalance caused by the Gory order and the enactment of the Civil 

Union Act261 whereas same-sex life partners enjoy more legal protection as their 

heterosexual counterparts as raised by the applicant. The respondent is of the opinion 

that this imbalance is a complex matter and must be dealt with by the legislature.262 

4 6 The majority judgment 
 

The court identified three aspects that must be considered to determine whether the 

first respondent qualifies as an intestate heir of the first dying. The aspects are as 

follows: 

 
257 17 of 2006. 
258Trengove SC and Kellermann First Respondent heads of Argument 5-6.  
259 Trengove SC and Kellermann First Respondent heads of Argument 8; (footnotes omitted). 
260 Trengove SC and Kellermann First Respondent heads of Argument 12.  
261 17 of 2006.  
262 Trengove SC and Kellermann First Respondent heads of Argument 14. 
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1. Was the “reading-in” in the Gory order an interim order? 

2. The interplay between the Gory order and the Civil Union Act?263 

3. Are the principles stemming from the Volks264 case applicable?265 

Addressing the first aspect and the argument made by the applicant, the court stated 

that the Gory order was not an interim order. That the Constitutional Court was well 

aware of the imminent exactment of the Civil Union Act266 which would allow same-

sex partners to enter into a civil union. It was made clear in the Gory order that the 

“reading-in” remedy was an indefinite subject to amendment or repeal by Parliament. 

The court did not curtail the life of the remedy and the mere fact that Parliament has 

not intervened does not affect the nature of the order.267 

The Constitutional Court confirmed that the interplay between the Gory order and the 

Civil Union Act268 has a dual approach which must be analysed. In order to determine 

whether the Act accounted for the mischief the Gory matter addressed, the court made 

use of these following approaches to address this aspect. The first approach of the 

dual approach is the Contextualised approach and the court stated the following:269 

“This paragraph is arguably the main source of the disquiet between the parties.  In 

the first part, the Court indicates that if Parliament fails to respond to the Fourie 

deadline or if it enacts legislation that allows permanent same-sex partners to enjoy 

the status and benefits of opposite-sex couples (the latter being what the enactment 

of CUA did), then the section will still apply to permanent same-sex partners who 

have undertaken reciprocal duties of support but who do not “marry” under the new 

dispensation.  Since the legislation passed by Parliament (CUA) fell within the 

second condition set by this Court, an argument can be made that a specific 

amendment of section 1(1) of ISA by Parliament is still required to remove the 

reading-in.  In my view, the general amendment brought about by section 13(2)(b) 

of CUA did not achieve this goal.” 

 

 
263 17 of 2006. 
264 2005 5 BCLR 446 (CC). 
265 2017 2 SA 264 (CC) par 19. 
266 17 of 2006. 
267 2017 2 SA 264 (CC) paras 22-24. 
268 17 of 2006. 
269 2017 2 SA 264 (CC) par 29. 
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The Constitutional Court further addressed the obiter remarks that the applicant relied 

on. The Constitutional Court stated that if the impediment was removed, same-sex 

couples could marry, there would be no valid reason to distinguish between same-sex 

and opposite-sex couples. The court confirmed that is was merely an obiter remark, 

where a view was expressed and that the court is not bound by it. Therefore it does 

not justify the applicant’s argument that the enactment of the Civil Union Act270 

addressed the mischief behind the “reading-in” in the Gory order.271 

It was further confirmed by the Constitutional Court that an inequality may exist 

between same-sex and opposite partners under the Gory order. The question that 

arises is whether same-sex life partners must be deprived from the benefit of the Gory 

order. The court is of opinion that the legislature is competent to adopt a more relaxed 

or restrictive approach to life partners. 272 The statement by the court is valid, however 

developments by the legislature relating to heterosexual life partners have been 

stagnant for more than a decade and parliament has failed to enact the Domestic 

Partnership Bill or an amended version thereof.273 

The court stated that the Civil Union Act274 created a new category (extended the 

definition of “spouse”) of persons (who enter a civil union) who qualify as intestate 

heirs in terms of Section 1(1) of the Intestate Succession Act.275  Same-sex life 

partners with reciprocal duties of support towards each other, continue to qualify as 

intestate heirs of the first dying partner under the Gory order. 276 The Court 

emphasised, again, that it was aware of the imminent enactment of legislation creating 

a new dispensation relating to same-sex life partners. It was due to this fact that the 

court continuously referred to the possible enactment of new legislation in their 

judgment in the Gory order. For this reason the court expressly stated that the 

enactment of new legislation will not necessarily effect the order.277  

 
270 17 of 2006. 
271 2017 2 SA 264 (CC) par 30. 
272 2017 2 SA 264 (CC) par 31. 
273 Opinion of writer hereof. 
274 17 of 2006.  
275 81 of 1987. 
276 2017 2 SA 264 (CC) par 33. 
277 2017 2 SA 264 (CC) par 34. 
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Whether the reason for the Gory order had fallen away the Constitutional Court 

concluded the following:  

“[36] The applicant, relying on the cessante ratione legis cessat ipsa lex maxim, 

contended that section 13 of CUA was intended to cure the constitutional defects 

brought about by the limited definition of “spouse” under section 1(1) of ISA.  The 

maxim, as already explained, is a tool of statutory interpretation and suggests that 

once the reason for the law ceases, the law itself ceases too.  According to the 

applicant, because CUA enables same-sex permanent partners to “marry”, there is no 

longer a reason for the Gory order to exist.  Without deciding whether this tool of 

statutory interpretation is appropriate in cases of constitutional interpretation, it does 

not advance the applicant’s case.  A proper reading of Gory makes clear that the order 

sought to remedy the fact that same-sex permanent partners could not inherit from an 

intestate estate under section 1(1) of ISA.  Whereas in Fourie, the mischief underlying 

the order was that same-sex permanent partners could not “marry”.  I am accordingly 

of the view that the reason for Gory did not fall away with the enactment of CUA.”  

The second approach is the interpretive approach which is applied by the court in the 

following manner relating to Section 1(1) of the Intestate Succession Act.278 It is a 

purely interpretive approach whereas the court interprets a section to determine if the 

respondent qualifies as an intestate heir of the deceased’s estate.279 The question that 

arises in this approach is whether the Civil Union Act280 specifically amended the 

Intestate Succession Act.281 The Gory order refers to “specifically amend” by the 

legislature and that if the legislature fails to intervene the Gory order continues 

indefinitely.282  

The court confirmed that the applicant failed to prove that the Civil Union Act and the 

Gory order are irreconcilable and the court emphasised that the Gory order was 

handed down a week before the enactment of the Civil Union Act283 and consequently 

it is highly unlikely that the legislature intended to specifically amend or repeal the 

Gory order.284 

 
278 81 of 1987. 
279 2017 2 SA 264 (CC) par 37. 
280 17 of 2006. 
281 81 of 1987. 
282 2017 2 SA 264 (CC) par 38. 
283 17 of 2006. 
284 2017 2 SA 264 (CC) par 39. 
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In applying the interpretive approach, specifically relating to the obiter, the applicant 

relied on in his argument as aforementioned, the court concluded as follows:285 

“[42] Since I find that paragraph 29 of Gory cannot be avoided, I stand by the 

interpretation that the enactment of CUA did not specifically amend section 1(1) of ISA.  

The implication that the reading-in order has survived for almost over a decade is not 

contentious and certainly not tantamount to interpretative legislating.” 

The following aspect as identified by the court, which must be determined is whether 

the principles of Volks286 are applicable? In addressing the applicant’s contention that 

the Volks287 case is analogous to the matter before them stated that the deceased in 

the Volks matter died testate. Furthermore the court determined that if a surviving 

partner to a permanent life partnership, were to qualify to lodge a claim as a “surviving 

spouse” in terms of the Maintenance of Surviving Spouses Act288 that it would unduly 

limit a person’s right to freedom of testation. Particularly creating a duty post mortem 

to maintain the surviving life partner while such a duty did not exist during the lifetime 

of the deceased.289  

The Constitutional Court stated that the Volks case is distinguishable from the matter 

before them and that the following circumstances and difference in law must be taken 

into consideration:290 

“In my view, Volks concerned the right of a permanent opposite-sex partner to claim 

maintenance from a deceased estate in terms of the Maintenance of Surviving 

Spouses Act – a benefit that is given effect to before succession takes place. However, 

 
285 2017 2 SA 264 (CC) par 42. 
286 2005 5 BCLR 446 (CC). 
287 2005 5 BCLR 446 (CC). 
288 27 of 1990. 
289 2017 2 SA 264 (CC) par 44. 
290 2017 2 SA 264 (CC) par 46 the court remarks; Froneman J in the minority judgment is not agreement 
with this and stated the following: “The first judgment avoids this confrontation by first, interpreting the 
Gory order broadly, as in effect legislating for the rights of unmarried same-sex partners to intestate 
succession and, second, distinguishing Volks on a number of grounds. It is a tempting path, but in 
respect of each choice I consider there to be difficulties. So this judgment meets Volks head-on, 
something I regard as inevitable.  And it concludes that Volks cannot stand.  That is a huge statement 
to make and I will attempt to justify the grounds for doing so as responsibly as possible, as is required 
when previous decisions of this Court are revisited. It may be necessary for this Court to consider a 
legal issue raised by the facts, even if the parties themselves did not rely on it, as long as there is no 
prejudice involved (footnotes omitted).  
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I am not convinced that Volks is drawn directly into question based on the facts and 

the law in this case. Volks is distinguishable for the following reasons— 

(i) Volks concerned a surviving permanent life partner’s right to benefit from 

maintenance under section 2(1) of the Maintenance of Surviving Spouses Act, 

whilst the present matter before this Court concerns a right to benefit in terms 

of section 1(1) of ISA;  

(ii) there was a will in Volks, whereas the deceased in this case died intestate; and 

(ii) the Gory order expressly provides for the protection of same-sex permanent 

partners’ intestate succession rights.  Furthermore, this case is not concerned 

with an equality challenge, but is based on the interpretation of the Gory order 

in light of the subsequent enactment of CUA.”291 

In addressing the possible unfair discrimination that results from the indefinite 

continuation of the Gory order, the court purely stated an actual cause of action and 

plea of unfair discrimination must be brought before them, before such a bridge is 

crossed.292 

From the paragraphs above it is clear, that the Constitutional Court’s opinion relating 

to the probable new regime of discrimination that is caused by the Gory order must be 

addressed by Parliament and/or a new action must be brought before the Court. 

Parliaments failure to address the pending issue relating to permanent life 

partnerships and the costly exercise of litigation is not considered. The persons who 

has need based claims and who are not in a position to approach a court is not 

considered.293 

Smith states that it was his preceding opinion that the ratio in Volks294 precluded a 

future lower court to extend spousal benefits attached exclusively to marriage ex lege 

to life partners. Smith however states that the Duplan295 judgment has created 

 
291 The argument in Chapter 2 hereof can apply directly to the Constitutional Court’s approach which 
causes inconsistencies; Footnote 145 hereof refers; “In comparison with the court’s approach in Volks 
with regards to the interpretation of legislation, the approach was formalistic and was limited to the 
language of the Maintenance of Surviving Spouses Act. The purpose of the Act was not considered by 
the majority in their narrow black letter examination.” 
292 2017 2 SA 264 (CC) par 52. 
293 Writer’s opinion. 
294 2005 5 BCLR 446 (CC). 
295 2017 2 SA 264 (CC). 
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uncertainty on the accuracy of this view.296 Smith confirms that he is in agreement with 

the majority’s findings with regards to the first to aspects identified by the court which 

had to be determined. Smith concurs that the court’s finding that the “reading-in” order 

in the Gory was not an interim remedy is correct. Smith furthers confirms the above 

that the paragraphs in the judgment of Gory made it clear that the enactments of 

legislation is mandated in Fourie297  would not necessarily amend S1(1) of the 

Intestate Succession Act298 unless the legislature intervened.299 

The second aspect that the court identified, was whether the Civil Union Act300 had 

accounted for the mischief that was addressed by Gory matter. Smith confirms that 

the court answered this question by applying the contextualised and interpretative 

approach as referred to above. He confirms that the court focused on Section 13(2)(b) 

of the Civil Union Act301 which section confirms that a party to a civil union is deemed 

as spouse for purposes of all law other than legislation dealing with customary and 

civil marriages. Smith confirms that the legislation is at best a general amendment to 

the act and not a specific amendment of Section 1(1) of the Intestate Succession Act302 

as referred to in the Gory303 judgment. Furthermore, the mischief addressed in the 

Gory order was the exclusion of all same-sex life partners from Section 1(1) of the 

Intestate Act304 whereas the mischief addressed in the Fourie305 matter was that same-

sex life partners could not marry.306 

Smith confirms that the court relied on the presumption of interpretation that the 

enactment of legislation does not amend an existing law more than is required to 

address the point of law that was raised by the applicant that was no irreconcilable 

conflict created by the enactment of the Civil Union Act307 and the Gory order.308 

 
296 Smith “Have we read Volks wrong all along” 2018 THRHR 149 152. 
297 2006 (1) SA 524 (CC). 
298 Act 81 of 1987. 
299Smith THRHR 149 155.  
300 17 of 2006. 
301 17 of 2006. 
302 81 of 1987. 
303 2007 4 SA 97 (CC) par 29. 
304 81 of 1987. 
305  2006 1 SA 524 (CC). 
306 Smith THRHR 149 155. 
307 17 of 2006. 
308 Smith THRHR 149 155. 
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Smith addressed the third aspect that had to be determined by the court whether the 

principles of the Volks matter was applicable or distinguishable from the matter before 

them. As stated above, Smith refers to the fact that Mbha AJ confirmed in the majority 

judgment that the claim in Volks was based on the Maintenance of a Surviving 

Spouses Act309 and such a claim must be dealt with before the question of succession 

arises. The Duplan matter dealt with the Intestate Succession Act.310 The deceased in 

Volks died testate whereas in comparison with Duplan the deceased died intestate. 

Lastly, the Duplan matter did not involve an equality challenge but that it dealt with the 

interpretation of the interplay between the Gory order and the enactment of the Civil 

Union Act.311 Smith furthermore refers to the statement of Mbha AJ were he pointed 

out that the claim relating to the Volks matter would have reduced the testate heir’s 

portion that they would inherit consequently frustrating the testators wishes. 

Furthermore, that the court stated that the claim in Volks was rejected based on the 

fact that no reciprocal duty of support arises by operation of law during the life time of 

the partners to a permanent life partnership.312 

Smith states that he fully agrees that the Civil Union Act313 did not amend the Gory 

order. The Duplan matter was not the appropriate platform to consider the position of 

heterosexual life partners, who do not qualify as intestate heirs of the first dying. Lastly 

Smith concurs that the findings in Volks could not be overturned on the facts of 

Duplan.314 

Smith evaluates the majority’s findings with regards to the fact that Volks is 

distinguishable from Duplan. Smith confirms with certainty that the objective model of 

choice was the true ratio in Volks. He confirms that the judgment in Volks illustrated 

three logical and sequential steps which are as follows: 

 

a Due to the moral, social, international and legal significance marriages enjoy 

the law can legitimately distinguish between marriage and life partnerships; 

 
309 27 of 1990. 
310 81 of 1987. 
311 17 of 2006. 
312 Smith THRHR 149 156. 
313 17 of 2006. 
314 Smith THRHR 149 157. 
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b Legal protection and benefits attached to marriage ex lege does not necessarily 

have to be afforded to unmarried couples; 

c The benefit of the Maintenance of Surviving Spouses Act315 which attaches to 

marriage automatically by operation of law, is a benefit reserved for married 

couples and restricting the benefit to married couples does not violate the 

constitutional rights to equality and/or dignity of heterosexual life partners. 

As Smith confirms the mere fact that these differences exist is not an adequate 

explanation for distinguishing Volks, he states that the majority judgment fails to take 

into account all factors.316 

Smith evaluates the majority’s interpretation of the Paixão317 matter and confirms that 

the majority used the court’s decision in Paixão as an example of context in which Volks 

was distinguishable. The court stated that dependant’s action in Paixão was a sui 

generis action for the possible extension of legal benefits to life partners whereas as 

the extension as requested in Volks was based on the question whether spousal 

benefits that uniquely attach to marriage ex lege can be extended to a surviving partner 

of a life partnership.318 Smith states that it was not the only reason for the court’s findings 

in Paixão that the ratio in Volks was not an obstacle in the extension of the dependant’s 

action to heterosexual life partners. Smith confirms that the access to the dependant’s 

action had been judicially extended beyond the scope of legally recognised marriages 

to include monogamous and polygynous religious marriages and same-sex life partners 

with contractual reciprocal duty of support.319  

 
315 27 of 1990. 
316 Smith THRHR 149 158. 
3172012 6 SA 377 (SCA). 
318The majority judgment in Duplan used the judgment in Paixão as an example in which Volks was 
distinguishable as follows:  2012 6 SA 377 (SCA) paras 49-51 the court remarks: “The SCA found that 
section 2(1) of the Maintenance of Surviving Spouses Act addresses the question of whether a spousal 
benefit arising from a legally recognised marriage should be extended to a surviving partner of a life 
partnership.[50]  On the other hand, the object of the dependant’s action remedy is to place the 
dependants of the deceased to whom the deceased owed a legally enforceable duty to support or 
maintain in the same position as they would have been, as regards support and maintenance, had the 
deceased not been unlawfully killed by a wrongdoer.[51]  On this basis, the SCA in Paixão distinguished 
Volks and the dependant’s action was extended to the permanent life partner in that case.” 
319 Smith THRHR 149 158-159.  
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Smith argues that there was a more principled manner in which Volks could have been 

distinguished to oppose the applicants argument that Volks should be applied to abolish 

the same-sex life partners from their right to inherit in terms of intestate succession.  

Smith states that in Volks it was determined that it is not unfair to distinguish between 

married and unmarried couples when all the rights and obligations uniquely attached to 

marriage is considered. However as from 23 November 2006, the spousal benefit in 

terms of the Intestate Succession Act320 is no longer solely enjoyed within the ambit of 

marriage but the legal benefit is extended to same-sex life partners as per the Gory 

order, which extension will continue as confirmed in Duplan.321  In this regard Smith 

concludes that court in Duplan should have relied on this to distinguish the ratio in 

Volks.322 

4 7 The minority judgment 
 

In addressing the reach of the Gory order Froneman J confirms that it must be 

restricted to the discriminatory mischief it remedied. It remedied the impediment which 

same-sex life partners suffered as they could not marry. The Civil Union Act323 

removed the impediment and consequently is appears that the mischief has been 

addressed.324 

He furthermore confirmed that even if it is plausible that there might be an alternative 

interpretation, the Gory order relates to same-sex couples who were not legally entitled 

 
320 27 of 1990. 
321 Smith THRHR 149 159. 
322 Smith THRHR 149 159. 
323 17 of 2006. 
324 2017 2 SA 264 (CC) par 59 the court remarks; Froneman J confirmed the Court’s function with the 
reading-in remedy: “How did the Court see its function in regard to the chosen remedy of “reading-in”?  
Again no speculation is necessary: “As contended by Mr Bell, questions like what status to accord pre-
existing same-sex life partnerships after the expiry of the Fourie deadline, whether to provide a 
‘transitional’ period in which partners to pre-existing same-sex life partnerships will be expected to marry 
or to register their pre-existing partnerships to continue to qualify for the benefits conferred by law on 
‘spouses’, and if so, the length of such a transitional period are pre-eminently legislative decisions.  This 
kind of decision ought to be taken by Parliament when it enacts the legislation contemplated in the 
Fourie case, and ought not to be anticipated by this Court.  It is clearly the task of the [L]egislature to 
enact legislation that deals with the whole gamut of different types of marital and non-marital domestic 
partnerships in a sufficiently detailed and comprehensive manner.  The primary responsibility of this 
Court in the present matter is to cure the existing and historical unconstitutionality of section 1(1) of the 
Act, the fulfilment of which responsibility clearly requires the reading-in ordered by the High Court” 
(footnotes omitted). 
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to marry. Froneman J further stated that caution against legislating to widely with a 

reading-in remedy suggest that a more restrictive interpretation should triumph.325 

If the impairment has been removed by the enactment of the Civil Union Act,326 

enabling same-sex life partners to marry and where these life partners with reciprocal 

duties of support did not take the advantage of entering a civil union, it appears that 

they should be excluded to qualify as intestate heirs.327 

Froneman J continues in his dissenting judgment that the mere difference between 

maintenance and intestate succession as sufficient grounds or reason to distinguish 

this matter from Volks328 is unlikely to withstand critical scrutiny.329 The majority in 

Volks330 relied on a general principle that there is historical and logical justification to 

fairly discriminate between married and unmarried couples. The “choice argument” 

applies in that if a person wants to obtain the rights and benefits (fruits) attached to a 

marriage and civil union they should exercise their right to enter in a marriage. Should 

a person or couple fail to exercise their right to enter in a marriage, they forego those 

rights and benefits and should not “complain”.331 Froneman J stated that the difference 

between the subject-matter of intestate succession and post-death maintenance does 

not explain why the principle of legislative choice332  only applies in certain cases but 

is not applied similarly to all other cases. Froneman J correctly states both intestate 

 
325 2017 2 SA 264 (CC) par 70 the court stated that; Froneman J warned that the Court should thread 
cautiously when remedying a constitutional wrong: “. It does not logically follow that removal of the 
obstacle to marry will nevertheless also entail the protection of permanent same-sex life partners who 
have undertaken reciprocal duties of support but who do not “marry” under any new dispensation.  That 
assertion requires further and different justification, which is not given.  And the further statement that 
the reason for distinguishing between unmarried heterosexual couples and unmarried same-sex 
couples should also disappear, is also not a logical consequence of the removal of the obstacle to 
marry.  It is dependent on the prior assertion that unmarried same-sex couples who have undertaken 
reciprocal duties of support are entitled to continuing protection insofar as intestate succession is 
concerned and, implicitly, that it would amount to unfair discrimination to make a distinction between 
same-sex and heterosexual couples.  But again the underlying reasoning is absent.67. So it appears 
that these statements were, first of all, not necessary for the reasoning on the issue at stake in Gory 
and were, in any event, not based on any substantive reasoning justifying the conclusions expressed 
in them.  That may be sufficient reason not to give them the status as a necessary part of understanding 
the order made in Gory, but there is another.  That reason flows from the separation of powers principle.  
When the Court “legislates” by a reading-in-remedy it must tread cautiously. 
326 17 of 2006. 
327 2017 2 SA 264 (CC) par 71. 
328 2005 5 BCLR 446 (CC). 
329 2017 2 SA 264 (CC) par 74. 
330 2005 5 BCLR 446 (CC). 
331 2017 2 SA 264 (CC) paras 75-76.   
332 Attaching certain right to marriage and excluding persons who do not enter a marriage- preference 
for the formality of marriage. 
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succession and post-death maintenance is predicated on the existence of a reciprocal 

duty of support. In Volks333 it was confirmed that marriage creates a legal duty of 

support, ex lege, this was the crucial point of distinction whereas a possible factual 

duty of support may exist between unmarried life partners. In contradiction with Gory334 

the existence of a factual duty of support was grounds for the justification for removing 

the formal impediment or marriage in order to obtain the approval of legal validation of 

such a factual duty of support.335 

In concluding his opinion with regards to Volks and Gory and interplay of the Civil 

Union Act336 Froneman J stated the following which is of paramount importance with 

regards to the Constitutional Court’s distinguishable approach to similar matters:337 

“So the crucial question to ask is this: if our law recognises, as Volks does, that it 

is a legitimate choice for the Legislature to accord benefits to married people, which 

it does not accord to unmarried people, why should the amended section 13(2)(b) 

of CUA not be read as making that choice?  If the Gory order does not amount to a 

“legislative” exception, created by this Court as a permanent default position that 

survives the amendment, is there any way out?” 

 

As Froneman J correctly states, the application of our Constitution can never be 

stationary. When departing from a previous decision, one must be confident that it was 

the incorrect decision. Unfair discrimination cannot be eradicated by creating a new 

regime of unfair discrimination.338 

Smith states that he agrees with Froneman J that the majority’s attempt to distinguish 

Volks from the matter before them was not convincing. He concurs that the majority 

overlooks the true ratio of Volks and that Volks should be revisited.339  

Smith determines what legacy is left by Duplan as follows:340 

 
333 2005 5 BCLR 446 (CC). 
334 2007 4 SA 97 (CC). 
335 2017 2 SA 264 (CC) par 77; Smith 2018 THRHR 149 159. 
336 17 of 2006. 
337 2017 2 SA 264 (CC) par 78 (footnotes omitted). 
338 2017 2 SA 264 (CC) par 86. 
339 Smith THRHR 149 159. 
340 Smith THRHR 149 160. 
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4 8 1 The continuation of the Gory order is confirmed in that same-sex life partners 

continue to qualify as intestate heirs of the first dying; 

4 8 2 Parties to a heterosexual life partnership do not qualify as each other’s intestate 

heirs and their position will remain the same until legislature intervenes or a 

constitutional challenge with regards to their position is successfully brought; 

4 8 3 Volks will continue to stand due to the narrowed application of the “objective 

model of choice” to “the context of maintenance of surviving spouses” by the 

majority in Duplan and consequently heterosexual life partners cannot claim in 

terms of the Maintenance of Surviving Spouses Act341 even if a contractual 

reciprocal duty of support toward each other existed during their life time; 

4 8 4 It appears that same-sex life partners will not enjoy the benefits conferred by 

the Maintenance of Surviving Spouses Act due to the “objective model choice”; 

4 8 5 The limited application of Volks by the majority could result in the piecemeal 

extension of other benefits and legal protection afforded to marriages to life 

partnerships; 

4 8 6 The argument that life partners may claim post-separation maintenance as long 

as there was an express or tacit agreement, is strengthened by the judgment 

of Duplan; 

4 8 7 Volks does not stand in the way of heterosexual life partners, would be litigants 

for the extension of the right to inherit on intestacy; 

Before the judgment in Duplan Smith argued that a possible solution lies in potential 

litigation for the extension of the right to qualify as an intestate heir for persons in a 

heterosexual life partnership. The argument should not be based on the distinction 

made between married persons and heterosexual life partners but that the current 

legal position created by the current law discriminates against heterosexual life 

partners versus same-sex life partners based on sexual orientation. He furthermore 

states that such a matter before the court would lead to the court applying the unfair 

discrimination test as set out in Harksen v Lane342and that the affirmative action 

 
341 27 of 1990. 
342 1998 1 SA 300 (CC). 
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argument will play no role and that the realities of heterosexual life partners will 

prevail.343 

 

 

Based on consequences of Duplan as listed above Smith concludes that withholding 

the right to qualify as an intestate heir from heterosexual life partners, who qualifies in 

terms of the conditions as laid down for same-sex couples in Gory would result in 

unfair discrimination based on sexual orientation and marital status. 

4 9 Criticism on the minority judgment  
 

Wood-Bodley is of opinion that the dissenting judgment of Froneman J with regards to 

the Gory order is not justified in that same-sex couples cannot be expected to adjust 

to a changed legal regime and that it would not be logistically possible for all same-

sex couples to conclude a civil union directly after the exactment of the Civil Union 

Act.344 Consequently if the Gory order only applied to persons who could not legally 

enter a marriage and the order fell away immediately after the enactment of the Act 

the result would be that persons who did not immediately conclude a civil union would 

not qualify as intestate heirs of the first dying spouse. It would have resulted in an 

unjust outcome.345 

4 10 “Equalising up” and the “parallel accommodation hypotheses”  

 

Froneman J, in his dissenting judgment confirms that Volks346 has been subject to 

academic criticism, as referred to in the chapters above. Among other things it is 

deemed improper/ erroneous to exclude factual reciprocal duties of support between 

unmarried couples as unworthy of protection.347 He refers to the “marriage-centric” 

approach of the court (as discussed in the chapters above). This approach is based 

 
343 Smith 405-406. 
344 17 of 2006. 
345 Wood-Bodley “Intestate Succession and the Survivor of an Unformalised Same-Sex Conjugal 
Relationship” 2018 Obiter 276 284; Laubscher No v Duplan 2017 (2) SA 264 (CC). 
346 2005 5 BCLR 446 (CC). 
347 2017 2 SA 264 (CC) par 80. 
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on moral preference, it is unarticulated and not countenanced by the Constitution.348 

Froneman J states that the court failed to recognise the reality of factual duty of support 

in Volks and argues as follows:349 

“It is a feature of this Court’s jurisprudence that the existence of factual reciprocal 

duties of support in unmarried relationships underlies the reasoning that it is unfair to 

discriminate between married legal duties of support and unmarried factual duties of 

support.  Formally they may be different, but functionally they are similar.” 

Froneman J concludes that the criticism by academics relating to Volks350 appears 

valid. The initial manner to change the society’s view on unmarried couples was to 

convey that the characteristics of a life partnership can be similar to those of a 

marriage. Central to this recognition is the existence of reciprocal duties of support 

between married and unmarried couples. The fact that the impediment unmarried 

same-sex couples suffered has been removed, does not necessarily equate 

equalisation. A new form of discrimination has been created against couples who do 

not wish to be married. The reciprocal duty of support remains however it is only 

protected in certain instances. This discrimination cannot continue to stand.351  

Froneman J, concludes as follows:352 

“When we depart from a previous decision we must be satisfied that it is clearly wrong.  

With hindsight I think we can now acknowledge that it is clearly wrong to attempt to 

eradicate unfair discrimination by creating another form of unfair discrimination.  

Because it is hindsight that helps us to this conclusion we remain respectful of the 

earlier start along the road to eradicate discrimination in our society. But the application 

of our Constitution to changing circumstances can never be static.”  

Heaton correctly concludes that the current legal position and the “parallel 

accommodation hypotheses” demands that heterosexual and same-sex life partners 

be treated equally before the law and be placed in the same position. Each individual 

in such a relationship should be free from unfair discrimination on the ground of sexual 

orientation and is entitled to equal protection and benefit of the law.353 She continues 

 
348 Constitution of the Republic of South Africa, 1996; 2017 2 SA 264 (CC) par 82. 
349  2017 2 SA 264 (CC) par 83. 
350 2005 5 BCLR 446 (CC). 
351 2017 2 SA 264 (CC) par 85. 
352 2017 2 SA 264 (CC) par 86. 
353 Heaton South African Family Law 4th edition 267. 
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to explain that the solution is not abolishing the protection that has been extended and 

afforded to same-sex life partners but extending the protection to heterosexual life 

partners until legislation governing life partnerships come into operation.354 Kruuse 

suggests that “Marriage per se” should be left to the private domain and that we should 

return to the “judicial discretion” model originally proposed by SALRC with regards to 

unregistered domestic life partnerships, which model is a prototype to regulate all 

forms of intimate relationships.355 

Smith concurs that the right to qualify as each other’s intestate heirs should be 

extended to heterosexual life partners who had a contractual obligation of reciprocal 

duties of support towards each other during their lifetime. Such an extension should 

be granted at least until new legislation is enacted that provides legal protection to 

these relationships.356 

4 10 The development of a single Marriage Act for South Africa 

 

During 2013 Minister Pandor, then Minister of Home Affairs suggested an investigation 

by the South African Law Reform Commission (SALRC) in the development of a single 

Marriage Act for South Africa. It was stated that such an Act would enable South 

Africans of all cultures and religions to conclude a marriage and which will be in 

accordance with the doctrine of equality as enshrined in the Constitution357 of South 

Africa.358 The purpose of such a single marriage statute would be to create universal 

provision to sufficiently cover the states interest in marriage contracts and give the 

relevant recognition due to all intimate relationships.359 

 
354 Heaton South African Family Law 4th edition 268. 
355 Kruuse “You reap what you sow: Regulating marriages and intimate partnerships in a diverse, 
post-apartheid society” The international Survey of Family Law 2013 343 360-361. 
356 Smith ‘The dissolution of a life or domestic partnership’ Heaton (ed) The law of Divorce and 
Dissolution of Life Partnerships in South Africa (2014) 405. 
357 Constitution of the Republic of South Africa, 1996. 
358 South African Law Commission Report Project 114 Single Marriage Statute 2019 1. 
359 South African Law Commission Report Project 114 Single Marriage Statute 2019 1; In an explanatory 
annexure the Minister of Home Affairs stated the following: “The state has a few vested interests as it 
pertains to the institution of marriage in regard to its citizens primarily: some of these relate to the 
acquisition of citizenship; the establishment of consent and the marital age. Polygamy is also practiced 
by a wide range of religious and cultural traditions in South Africa. In this regard the issue of social 
justice is required to be maintained and the state in recognizing marriages in this context extends its 
protection over each of these relationships. In addition, our department has a duty to ensure that each 
person's status is accurately captured on our data base which is ultimately going to underpin many 
other digital systems of government and will in future also extend into our broader economy. The 
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On 21 April 2018 the committee concluded what the scope of the investigation would 

entail and which forms of relationship will be investigated, unmarried intimate 

relationships forms part of the scope of the investigation by the committee.360 

The SALRC have investigated a single statute that regulates all intimate relationship 

forms over the decades and although they previously experienced resistance in this 

regard it however appears that the need for such a statute is more acceptable as it 

appears to be practicable and necessary.361  

The SALRC furthermore states in its report that the proposed single marriage statute 

could take on one of two forms. One form could include a unified set of requirements 

and possible obligations which the report refers to as a single or unified marriage act. 

The alternative form it could take is a single act that consists of different chapters 

which reflect the current legal requirements of civil marriages, civil unions, religious 

marriages, customary marriages etc. This form would be referred to as an omnibus or 

 
accuracy and integrity of our data base is therefore a major concern for our department as we invest 
huge sums of money to evolve into a more secure and trusted system of identity and status. Beyond 
the above considerations, the state should have no interest in who one marries, how the religious or 
cultural rituals are conducted and should therefore have no interest in giving legal legitimacy to one or 
other practice in relation to the conclusion of a marriage. In our endeavour to do so however, 
government has expended much time and resources without achieving integrity in relation to those 
aspects of primary concern to the state It is therefore my submission that the Law Reform Commission 
be requested to embark on a comparative study to inform the department's reform of the marriage 
dispensation in South Africa, in order to instil universal provisions that adequately cover the interests 
that the state holds in marriage contracts while according due recognition to all religious and cultural 
marriage practices.” 
360 South African Law Commission Report Project 114 Single Marriage Statute 2019 4-5 the scope of 
the investigation includes the following aspects and/or relationship forms: “1.13.1 The different forms of 
marriages provided for by present legislation, namely the civil and religious marriages in terms of the 
Marriage Act of 1961; the customary marriages in terms of the Recognition of Customary Marriages Act 
of 1998 (RCMA); civil unions in terms of the Civil Unions Act of 2006; and other types of unrecognised 
religious marriages and intimate unrecognised relationships. 1.13.2 Intimate unmarried partnerships. 
1.13.3 The meaning of marriage as compared with sham marriages. 1.13.4 The meaning and 
consequences of pluralism in the South African family context. 1.13.5 Ensuring that the interests of the 
state are adequately taken into account by the proposed legislation.1.13.6 The constitutional 
imperatives and South Africa’s treaty obligations in relation to marriage and civil partnerships.1.13.7 A 
comparative study with emphasis on other jurisdictions with similar pluralistic systems.1.13.8 Whether 
the investigation should include consequences of marriages in relation to maintenance and the division 
of property given the ongoing investigations by the SALRC on maintenance and matrimonial property. 
1.13.9 Dissolution of marriages and unmarried intimate relationships. 1.13.10 The use of alternative 
dispute resolution to resolve issues around property distribution when marriages and unmarried intimate 
relationships come to an end. 1.13.11 The impact of the single marriage statute in relation to associated 
legislation, including the Divorce Act, the Matrimonial Property Act, guardianship, succession, etc.” 
361 South African Law Commission Report Project 114 Single Marriage Statute 2019 8. 
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umbrella statute. The report further confirms that it appears that academics prefer a 

single basic statute instead of the continuation of the current piecemeal situation.362 

The closing date for comments on the report was 31 August 2019, once a draft Bill 

has been concluded, the contents thereof will have to be investigated to determine if 

the current legal position caused by the positive law is addressed and possibly 

remedied. 

4 11 The interpretation of the court’s approach and substantive equality 
 

This dissertation concurs with the criticism of Zitzke363 following the critical opinion 

with regards to the Duplan judgment:364  

 

“The above exposition of the constitutional right to equality serves to show that different 

domains within private law cannot contain flagrantly conflicting principles. Instead of 

saying that the legislature intended the Maintenance of Surviving Spouses Act to 

protect an archaic understanding of the word "spouse" (to the exclusion of all 

unmarried persons) while the Intestate Succession Act protects spouses and 

unmarried same sex couples, we could say that the constitutionally inspired 

interpretation of both pieces of legislation must be guided by the achievement of 

substantive equality and an abhorrence towards unjustified and irrational 

discrimination. Irrational discrimination should neither take place based on sexual 

orientation, nor based on marital status. Thus, both the Maintenance of Surviving 

Spouses Act and the Intestate Succession Act should be interpreted in ways that 

respect plurality and difference in equal terms. To summarise, permanent life partners 

are deserving of legal protection regardless of race, gender or sexual orientation or 

any other factor.” 

4 12 Conclusion  

 

As Smith confirms, the judgment of Duplan might be a step in the right direction to 

erode the unsatisfactory position the positive law created after Volks.365 The court 

 
362 South African Law Commission Report Project 114 Single Marriage Statute 2019 15. 
363 Zitzke “Constitutionally wanting” reasoning in the law of intestate succession: A critique of the 
categorical objectivism, the achievement of inequality, and a jurisprudence of pride” 2018 TSAR 
182 195. 
364 2017 2 SA 264 (CC). 
365 Smith THRHR 149 160. 
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states that legislative intervention is required to address all forms of intimate 

relationships (marital and non-marital). However, the legislature has failed to 

promulgate any legislation to domestic partnerships for more than a decade. 

Heterosexual life partners will continue to remain out in the cold relating to the right to 

inherit on intestacy however it clear from the paragraphs above that the ratio in Volks 

is not an obstacle for persons in a heterosexual life partnership to approach the court 

for the extension of such a right. Although the means has been created for 

heterosexual life partners relation to an action for the extension of the right to inherit 

on intestacy, the cost involved with litigation will create a major obstacle for many 

parties who do not have the means. It is usually these people who require the 

extension of legal protection the most. This dissertation concurs that equalising up is 

the most viable solution as life partnerships affects a large group of the population of 

South Africa and the need for the extension of legal protection is a necessity. 
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Chapter 5: Conclusion 
 

5 1 Introduction 

 

The traditional family is no longer deemed the only recognised family form in the ever 

changing contemporary society. Permanent life partnerships (heterosexual and same-

sex) is a relationship form that will continue to exist. It is confirmed that a life 

partnership can mirror a marriage where reciprocal duties of support towards each 

other have been established. From the juncture hereof it was stated that developments 

relating heterosexual life partnerships have been stagnant and that there was a dire 

need for reform.  

From the content of the chapters as aforementioned, it has been proven that 

heterosexual life partners not qualifying as intestate heirs on the death of their partners 

equates to unfair discrimination.  

5 2 Viable and practical solutions 

 

The most cost effective and simple solution for heterosexual life partners to ensure 

that their partner qualifies as an heir to their estate is to conclude a valid will. Various 

financial institutions and companies draft wills at no cost, if they are nominated as the 

executor of the estate. This solution accommodates survivors in a heterosexual life 

partnership with an option to avoid the costly and time-consuming exercise to 

approach the court in an attempt to receive legal protection to qualify as an intestate 

heir of their deceased partner’s intestate estate. The legislature’s failure to enact 

legislation will be irrelevant, as parties to heterosexual life partnerships can by their 

own accord ensure legal protection as afforded to the survivor of them.  The obstacle 

to this solution is that more people in South Africa die intestate in comparison with 

people who die testate. Social realities have a major influence on people who fail to 
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conclude valid wills. The dissertation recommends that education and awareness must 

be created to ensure that the majority of the population is aware of the importance of 

a will and the consequences of failing to conclude a valid will. Practically this could be 

achieved by co-operation of all legal practitioners, who are all officers of the court. By 

using all platforms available (not only legal journals which are mostly read by legal 

professionals but social media, local newspapers, platforms that reach a vast majority 

of the population and the information should be available in all languages recognised 

in South Africa) to them to create awareness and educate individuals. Furthermore, 

initiatives such as “Wills Week” by the Legal Practise Counsel should continue and 

become more regular. Law faculties in South Africa could arrange outreach sessions, 

whereas the underprivileged, uneducated or uninformed communities are informed of 

the importance of drafting a valid will. Further queries they may have could be 

addressed. This solution may prevail in amending the current imbalance created by 

the law as it currently stands. It allows parties in heterosexual life partnership legal 

protection to ensure that their life partner receives a portion of their estate in 

accordance with their wishes.   

During 2003 when the court had to consider the meaning of “spouse” in the 

Maintenance of Surviving Spouses Act366 and Intestate Succession Act367 the court 

took into consideration the socio-economic position of survivors to Muslim marriages 

in an attempt to achieve substantive equality. It was confirmed that the meaning of 

“spouse” includes survivors to a monogamous Muslim marriage as it was interpreted 

that survivors to a monogamous Muslim marriage being excluded would result in the 

be purpose of the respective Acts to be frustrated. This legal benefit and protection 

was extended to parties to a Hindu marriage and polygynous Muslim marriage. In 

Volks, the court applied a strict black-letter definitional analysis which creates an 

inconsistency when the court’s “correctional” approach and with the analysis of the 

South African history as applied in Hassam is compared. The social and economic 

realities of heterosexual life partners and true “choice” was never analysed by the court 

in Volks. The lack of legal protection of women, specifically underprivileged black 

women in South Africa in heterosexual life partners has an undesirable impact on 
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women, as they are often in a less favourable financial position. This has a direct 

impact on the form their relationship takes as they are rarely a part of the “decision” to 

the form of their relationship. The study conducted by Goldblatt368 relating to domestic 

life partnerships clearly demonstrates that the position of heterosexual life partners is 

more than often impacted by socio-economic realities of society. If the court applied 

the same approach in Volks as it did in matters relating to religious marriages, the ratio 

in Volks would have been different and substantive equality could have been reached. 

The extension of legal protection as provided for in the Intestate Succession Act369 

and the Maintenance of Surviving Spouses Act370 afforded to religious 

unions/marriages should be afforded to heterosexual life partners who have a 

reciprocal duty of support towards each other. This could be achieved once the 

legislature intervenes and amends the definition of “spouse” in the respective Acts to 

include parties to heterosexual life partnerships who had reciprocal duties of support 

towards each other. It is submitted that substantive equality could be attained in this 

manner even if the legislature fails to enact legislation recognising domestic 

partnerships and affording legal protection to such relationships. 

The need for legal reform and legislative intervention relating to domestic partnerships 

have been expressed and argued from the commencement of this study. The South 

African Law Reform Commission conducted an extensive study on domestic 

partnerships. It was confirmed that the number of couples concluding domestic 

partnerships continues to increase at an exponentially rate. The Commission had to 

determine whether it was time to provide legal protection to domestic partnerships. 

For the purpose of the problem statement of this study it can be confirmed that 

heterosexual life partners are unfairly discriminated against based on their marital 

status and sexual orientation. The plight of heterosexual life partners has been created 

by the current law. The exclusion of heterosexual life partners of benefits which was 

previously unique to marriages as per the aforementioned chapters must be 

addressed and rectified to ensure that substantive equality is attained. It is submitted 

that the draft Domestic Partnership Bill unamended is not a viable solution. The Bill 

 
368Goldblatt “Regulating domestic partnerships- A necessary step in the development of South African 
family law” 2003 SALJ 610. 
369 81 of 1987. 
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relating to registered domestic partnerships merely constitutes an alternative to civil 

marriages or unions. For legal protection to apply to registered domestic partnerships 

it is a pre-requisite for the partnership to be solemnised as discussed in chapter 3 

above. The pre-requisite created in the Bill, disregards the essential idea of a domestic 

life partnership, in that a couple “chooses” to enter an intimate long terms relationship 

but elects to forego formalities in concluding their relationship. If both individuals to a 

life partnership, wishes to formalise their relationship by solemnisation they can enter 

into a marriage or civil union. An appointment at the Department of Home Affairs or 

contacting a marriage officer for his/her services to solemnise their relationship either 

in terms of the Marriage Act or Civil Union Act will ensure the formalisation of the 

relationship. Consequently this pre-requisite of solemnisation merely results in the 

relationship form being labelled as a registered domestic partnership, as opposed to 

a civil marriage or a civil union/partnership. Heterosexual life partners can conclude a 

marriage in terms of the Marriage Act371 or the Civil Union Act372 and consequently 

have access to all the benefits and legal protection provided in the provisions of the 

respective Acts. Furthermore, same-sex life partners can conclude a civil 

union/partnership. The difficulty same-sex life partners bore, in not concluding a 

marriage has been removed. This dissertation recommends that a domestic 

partnership (heterosexual or same-sex) must be distinguishable from a civil marriage 

or civil union/partnership, specifically relating to the formalisation (solemnisation) of 

the relationship. If the social and economic realities relating to heterosexual life 

partners are considered, as discussed in full throughout the aforementioned chapters, 

it is clear that  if a person to a life partnership cannot exercise their “choice” to marry 

it is highly unlikely that such a party will be in a position to exercise a “choice” in 

concluding a registered domestic partnership as provided for in the Bill merely 

because the relationship form is labelled differently.  

Legal reform is required and a dire need exists for legislative intervention relating to 

domestic partnerships. This dissertation submits that however that the extension of 

legal protection to domestic partnerships should be limited to a certain extend. This 

dissertation submits that the contextualised choice model is a viable solution in that it 
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appreciates that a domestic partnership cannot equate to a marriage. This model 

however recognises that a person to a domestic partnership does not always have the 

luxury of exercising their “choice” to conclude a marriage. The fact that a person could 

not exercise a “choice” to marry should not automatically exclude them for all the 

spousal benefits. If the contextualised choice model is applied, the South African law 

must differentiate between claims based on need as opposed to claims based on 

spousal benefits. Consequently it recognises that survivors to a domestic partnership 

may have a need and that such survivors should not be deprived from such claims 

based on need merely because they did not exercise their “choice” to conclude a 

marriage. The fundamental purpose of the Intestate Succession Act373 and the 

Maintenance of Surviving Spouses Act374 is to address the need of the survivor. The 

contextualised choice model and the Bill is not reconcilable as the latter is not limited 

to need-based claims. As stated in the conclusion in chapter 3 hereof, the Bill should 

be limited to the ex post facto recognition of domestic partnerships. This dissertation 

submits that this model creates the extension of legal protection and benefits to 

domestic partners as has been afforded to religious marriages relating to post death 

maintenance and the right to inherit on intestacy and same-sex life partnerships who 

qualify as intestate heirs of the first dying partner. If the government wants to control 

all intimate relationships forms, attach certain legal consequences and obligations to 

each relationship, determine the formalities and all aspects relating thereto, a single 

marriage statue (as briefly referred to above) it might be a more cost effective platform 

to achieve this. If it makes provision for the recognition of domestic partnerships, legal 

consequences, obligations and benefits the promulgation of the draft Domestic 

Partnership Bill would be excessive and wasteful. 

 

It is reasonable to submit that the outcome of Duplan is favoured in the sense that 

same-sex life partners continue to qualify as intestate heirs on intestacy. The criticism 

relates to the position of heterosexual life partners who do not enjoy the same benefits. 

Even though as a point in law it is correct that Duplan was not the platform to discuss 

Volks. It is submitted that throughout the chapters above a strong argument was made 
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in Volks should be revisited. As stated above, instead of abolishing the legal protection 

afforded to same-sex life partners relating to the right to inherit on intestacy, the same 

legal protection and benefit should be extended to heterosexual life partners. By 

equalising up substantive equality could be achieved and the imbalance created by 

the positive law addressed. This dissertation is in agreement with Duplan, in that it has 

created a new pathway for heterosexual life partners to approach the court for the 

extension of the legal benefit of the right to inherit on intestacy. If such a matter is 

successfully brought before court it will result in the unfair discrimination suffered by 

heterosexual life partners based on marital status and sexual orientation, which 

discrimination is an infringement of their right to equality and dignity, to be addressed 

with regards to the legal benefit of the right to inherit on intestacy. Volks ratio continues 

to stand, and the discrimination suffered by life partners continues to exist whereas 

they are excluded from the benefit in terms of the provisions of the Maintenance of 

Surviving Spouses Act, which benefit has been extended to survivors to religious 

marriages as discussed in chapter 2 above. The dissertation submits that if the 

legislature intervenes by amending the Maintenance of Surviving Spouses Act and the 

Intestate Succession Act, equality could be achieved in that the extension of legal 

benefits based on need-based claim is extended to life partnerships. 

It is submitted that an obstacle relating to litigation is that it is a time consuming and 

very costly exercise and very few people have the means to do so. It is submitted that 

a party to a heterosexual life partnership who have the means the approach the court 

will rarely have a need based claim as provided for in the Maintenance of Surviving 

Spouses Act (if the court is willing to revisit Volks). Furthermore, survivors to 

heterosexual life partnership, who have a need based claim and require the extension 

of legal benefits such as provided for in the Intestate Succession Act will not 

necessarily have the financial means to approach a court for legal extension, 

specifically taking into consideration the socio-economic realities which was discussed 

in detail above. 

The narrowed interpretation and application of the court of Volks in Duplan have 

consequently confirmed that heterosexual life partners will not experience an obstacle 

to approach the court for the extension of legal benefits relating to the right to inherit 

on intestacy if they had a reciprocal duty of support towards each other and that the 
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relationship complied with the requirements as laid down in Gory. The findings of 

Smith in his analysis of Duplan and the consequences thereof have placed the writer 

hereof and all other legal practitioners in a position to provide survivors to heterosexual 

life partnerships with a new approach in an attempt to obtain legal protection for clients. 

In practise this is a viable solution and consequently persons to heterosexual life 

partnership do not have to merely rely on legislative intervention to eventually take 

place but their position with regards to the right to intestate succession can judicially 

be challenged. This is a breakthrough for heterosexual life partners in comparison with 

the deadlock experienced after Volks.  

5 3 Final conclusion 

 

Should heterosexual life partners be allowed the opportunity to approach the court for 

the extension of the legal benefit relating to the right to inherit on intestacy is a major 

development and consequently such persons to a heterosexual life partnership are 

not dependant on the legislature to intervene.  

Legal reform is a necessity and the extension of certain legal benefits to domestic 

partners must take place. Taking the contextualised choice model into consideration, 

the extension of legal benefits pertaining to life partnerships can be achieved if the 

legislature amends existing legislation that addressed the needs of survivors (the 

Maintenance of Surviving Spouses Act and the Intestate Succession Act). The 

definition of “spouse” should include survivors to a life partnership who had reciprocal 

duties of support towards each other during their lifetime. Consequently such a 

survivor could lodge a claim against the intestate estate of the first dying based on a 

maintenance need and/or qualify as an intestate heir of the intestate estate. The 

executors of such an estate will be in a position to determine if the claim is valid by 

conducting an inquiry to the relationship. If the executors conclude that the claimant 

does not qualify as an intestate heir or that there is no need for maintenance of the 

survivor to a life partnership, such a claim can be rejected. The survivor will have the 

recourse to approach the Master of the High Court for their consideration and if the 

recommendation of the Master of the High Court is not satisfactory to such a survivor, 

the matter can be brought before court, whereas the court can determine the validity 

of the claim. 
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Even though intervention by the legislature has been delayed for many years, the 

intervention will be required to achieve reform. 
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